VE" 


| Tg 


[4 
e MART 95, 
Wd LT Wah ht f "4; 1 


2 


1 


r 
1 


% o 


Iz 


£ 7 P 
4 bo WY 4 
& # , 

* . 7 
; £ 
* 1 

5 * ” 
7 

* * L 

8 ” . 

, s 2 

—＋ # * — 

1 * * 1 
. * # * 

, 1 - : 
4 2 
_— @ 1 
1 © "\. 38%. 1h 
At 
Fs * 


8 ON. A 


"4 <4 
. 


** „ wt EY; * 


1 98 „ — 


1 
„„ ” 3 * | 
h » t 
a * 12 = 25 
by * X 9 a 
. < 5 4 va 1 
I 6 ' , 4 
* $ [1 
" 8 ” * 
+4 ®. + $ 
© 4 8 
5 . = 1 
- * - * 
. ths p P uk Job, 
* a K 
4 
| ; IG 
N 3 
N * . 4 * 4 , ; - : | 
e 


N e ys K 
. 4 * — 


-a 1 * 
MS 
S i WP 


N . „ 
* nn 
> 


r 


3 
2 
| 
: 
4 
4 


weed 1 934 


. 
Fo * 1 : * 
— 4 F r 
64 — 


* * q-- - 
8 2 4 * =. * „ 
* R © 2 * = C 


yon i EE tot 1 3-40 ata a yt re EE 56 n A333 
oa - 
- 


v 7 N 
— 
s - 
. > 2 
* _— 
6 
8 - . 
o 
5 
0 * 
- 5 . . 
: < 
* 
— 
/ r — n We ae pl . — 
I 1 ” 
3 
5 - 
Go 


” 2 1 > 
* > 1 
Zi P N 3 ; — B 4 * » 7 
* A © s 2 4 > © is * | 7 


0 * LY . 25 py 2 
8 8 7 * , „ 
5 * ” bo 4 
- a * 2 - 1 8 * - wat ei 
* 
* 
- d 5 8 
= 
; , 
"7 
1 f 
5 ” 
4 * — 
n EE 2 i 


, __ R ; ; 
. { 7 : 
- : 3 5 ; 
A g RX 4 2 : 
* 2 > 5 
» l : 58 
- , 4 " « * 5 0 
5 6 ö 1 


2 * 


RY 


£3 2 

4 

Box, 

- M - 
3 
- 
% 
— * 


neee eee 


: 


« 
- * 
f Wy | — 
1 
——— 4 >. n . 88 4 . . 
1 
* % 
Pp * > 
Ex % 
Kh a 3 


bs! 720 „ a 
22 x7 2 41 4 4 
F q f 

2 6 ; 2 
— 3 4 8 


4 


— — —— In — __— 


N tenra in novo Selin Fr Burgi 1 Edin- 
a . burgh,  deeimo_ quinto die menſis Juli, Milleſimo” ſe- 
: .. pringonteſimo. oigeſimo ofavs; per honorabiles Virot 
ADAMUM Cok BURN E de Ormiſtoun, Fuſticia-. 
* rium Clericum; Dominos JACOBUM MACKENZIE: 
e KRoyſtoun & , GULIELMUM CATI DER“ 
VOOD d Poltoun. _Magirum DAVIDEM | 


5 ER SK INE de Dun, Dommun GUALTE TE R UM. 


> PRY N'GL E de Newhall, & Magiſtrum A N DREAM 


"FLETCHER de Milroun, e Faſticiakee' 
Alt. 8. D. N. 7 


<Q” 


1118 9 WES de lem . 2 
ere, 9 0 n TITEL | 2 


£55 


363 
— 


Als wi op” Finhaven, Prisoner is in 0 
- Tolbooth' of Edinburgh, Pannel, indicted and 
_ accuſed at the Inſtance of Su/anne Counteſs of | 
"Strathmore, and Mr. James Lyon, Brot her- 
man aud neareſt of Kin te the deceaſt Chatter 


Earl oF err mr with Concourſe, and at the. Inſtance of 


Doren Forbes Eſq; Ts I's S e for his Higk- 


4 . 


. neſss 


0 
— ——— —— —E— 
$4 Wo 
- 


N 10 
©% 
_- 

* 

— 

| TAS, « * 

1 


— 


* 


F 


4 . ke 'rhe Mikes of 272 Counteſs of Strathmore,. 
| 1 and Mr. James Hin, Brother: german and neareſt of Kin 


OO * 


9 Cious. 


__ «+ Ther/of t 


"1 = 
To { 50h Earl-of Strathmore, 157 CONGO? a deadly Ha- 
8 "ab red and Malice againſt, him; and ſhaking -0 al 1 of 
60D and Regard to the fotelaid Joyeah of: 

«4, Thur ſaay the rl of May, in this pre! geit Fear One: 


or Nine of the Night of that Day, or ſome other Hoi 
that Day or- Night, upon the Street of the Tow of Fore 
Far, within the County of For fur, you d BY 
drawn Sword. or ſome other offenſive or mortal Weap 5 
> „without the leaſt Colour or Cauſe of Provocarion then 


„von are indicted Aud ac 


to the deceaft Charles Earl of Strathmore, with. Concourſe- 


45 and at the Inſtance of Duncan Forbes Eſq; bigMajel}y's. 


ples (GO Lab "Wha 3 705 


= 2 Lay, and the Municipal Law, ang DNS 
3 dom, 3 as che Laws of all well e 


Chi 


Real; 
aud pzemedicate Murder. and all Murder Aud d. 
Ade; ar being} Art aud Part thereof, are moſt atro- 
Crimes, The ber derne det true it ir 


2 my a- of 8 ha u ha to..commit, 2 7 
«0; e bY be A1 53 aße all, or one * 
de ec Rorrid Crimes: * 80 AR As, ha- , 


ainſtthe de 


* wil 


aus, on 


* thouland ſeven hundred and twenty eight, or one or other: 
«+ of the Days of the ſaid Month, about the Hour of Eight 
of 


6 Wirh cg 


given by him, invade the ſaid deceaſt Earl, who bad no 


Meapon in his Hand, and did baſely and Teloniouſſy mur 
1 2 1 apy: Rn him, 6 ing! him een therewith in the 


9 bs | My * 


his King- 


Belly, ſome Inches Aire the Mat; wits by follows. 


* 3 * a > 
_ . , 0 
” p - £ pa — : & 
: p ae” . 
a — 2 * FA . Fe 7 £ 1 = 
4 n Rs ” f * 1 42 
* 1 — "ISS _ . * ts L 
< oy 
N 1 » 8 5 1 
ws * , 
1 0 - = 
S " 
"» Q 
. - - 5 . 
. 4 8 
Fg - . : 
. * * 0 
ay - 
\ 
# 
. „ 
4 o 
p — — « : [ 
E ; : 
* 
« = 
. 


32 Thruſt with a ſecond Puſh, went through the In- 


75 
<6 3 7 5 and the Back, a little lower than w 
-66. Weapon entred- the Belly: Of which Wound; after. 


+ Pain, on Saturday immediately thereafter, or in 


<< {Hort Space'thereafter,- We died ;” and ſo was 22 5 


wat barbarouſly murdered by you. AT EAST, at che Time 


aud Plare above mentioned, with a dran Sword, eb emed 28 


. other mortal Weapon,” without any juſt Cauſe or Proyota- 


tien, yu ugave\the ſald deccaſt Charies Earl of Strathmors 
%a Wound-in the Belt, which reached through the Inte- 


<< ſtines and Back, wherethrough he ſoon after fell dowh aid 
s died thereof at the Time aforeſaid. Ar LEAST, at the © 
Time and Place above deſcribed, the aid Curler Earl of 


* Hut bmore was with à dawn Sword, or ſome dther dead- 


pr. the _ Þ 


ly Weapon, feloniouſly and barbaroufly wounded, andiof 


the ſaid Wound died within a feẽ Days thereafter; and 


you were Art and Part in his Murder. By all which it is 


1 3 That you are Guilty, Art and Part of the Crimos 
of wilfull aud premeditate Murder and Homicide, dr. 
1 one or other of chem; ar rh Fim aud: Placc;: and in be 


<< Matiner above ſer forth. And which Facts, or Part chere 


of, or your being Art and Part of any of the ſaids Crimes, 


being found prov en by the Verdict of an Aſſize, in Pre- 


ſence of the nee, Jaſtice-General, Joſtice-Olerk, aud | 
<<. Commiſſioners of Juſticiary. 5 ro be:exemplariſy | 


<< putiiſhed with the Pains of Law. to che Terror of e 5 


a Ne RE dee er nne = Ne 0% 


: 7 N 4.x x = «A, 7 8 
* * 2 * 3 I % > JI * SS * = © 
” k 3 * 8 4 0 "SB . . 
I c I m e E 3 mr „ Hh ; 3 * 
4 . „ 8 & You Ss +4 IJ 3 1 4 * 3 * oy 
FS "4 9 3 
— x 3 2 . 5 
3 97 1 3 + Yi 1 * * *% 2 4 | 
1 3 18 
* 5 
8 SR. — 


- . 


- . : oY | 425 4: - - : J . 
ge * f a ; 5 
5 e : 3 Purfuers. 22-15 
n — a 5 L ; 2 * 


A * 


= 


. 
4” 

* 
«7 

«A 
Ro ts; 
* * 
e 8 
5 
3 

* 
$8, 
* 
* 

41 


. 


3 ; 8 2 3 ; 5 5 D i 
— ; * 294 5 1 * r £ £1 I + 1 2 i 4 is 1 2 
FTC. ͤöd at a 5 
1 5 s ; N % Is NY. +» « 
= ; 

* 


o 
Ws * 


2 
; 
4 
* 
* 
* 
98 
noe . 
I 
*d 
tape, 
3 
* 
A 
"Fo 
= 
' a 1 
YAY | 
bes 
_ 
$0) 
— 
KI 
2 
e 
—4 
3 
N 44 
Mg 
4 _ 
„ 
of 
3 


C 
- 
3 7V 
& 
89 


1 . % 8 * 
* 
* * 
1 
co 2 * 
% 
l i * * #4 14 5 £3 
3 l 289 12 ; 


2 Me: Mlexender „ Bly Ave: 
| | = | 2 Cate-:. LP HDE MIS EASIER 
VS Me. Patric Grant" Atyo- * 


. 


- Mr; John Forbes: Advocate. 
1 William Erant- Adyos: 

[Cate Th 3 S ar e 
Mr George Ogitvie Advo- 5 0 * le 
EY | ES - Cate: - 7 expo! N $0: l ET word Io ape” Adyos: 


W- - 


* 


bk 


Feen Hafe's 16 25 5 


* 
13 
* 


* 1 2 cates * n Fit . 35 
1 34 #2 8 * of 9 * * % 1 
4 » Mad 
* F272 2 FH + 7 Y 2 mY 
; 5 f 8 T3 255 K . TL A + 722 
8 3 : 4 £ * ** 2 2 3 1 So 2 2 
— Y S - . * = x 2 2 * l 7 : 4 * * 4 
\ 8 55 4 ent Sohn eg i+- 0 Eng 5 & Þ 
. H L 3 * 7 * 1 2 5 % 
n 8 I WY * n 1 Se 7 W 


8 ap 7 to — 5 756 7 — £0: wy ping «are = 


3 


. Saturday net, and the PanneÞr 
—_ ve in hid gainſt Friday : hereafter: Abdontinuedithe 
,, _ YCnferv 06 Bf D ay: N Auguſt: next to come; at Nine 
JJV heb Morning ;- and ordained Witneſfes and Aﬀezers 
I159V0 attend at tba Time. each Perſon, under the Rain o of. 


- ENS: . Law; and ordained the Pannel to be carried back to Pri- 
=—_ 2 and iel. econd. Diligence for the Pur ſhers, 42. 


7 


roeearators to* 


Eo : 

Pye * 
N 2 

x 


> the Yeerk alt 0 arler Eat of > $rr aflimors 3 His: 


CI g 
7 2 >. £5 . * | F + « 1 3 - 2 5 4 | 
* 8 * x > Ls 6 . 7 7 2 7 : g 9 * ; | 


112 0³ 3 


en 
_ 


7 ; S 
C * 


5 O — * * = 2 * x TY Y * 
4 — 4 * e 2 & * 1 4s a? N * * "4 4 * ; * 2 
| + R903: "IS n 1 5 — | 
| EE IS — 


1 be * 4 | A 2 
Penn 922903" Eo 


. 314 0 20424], . PP 3 3 | 
l James Carnegie is | RE 
| ; , Art and Part of _ 1 
| Y dy 5 
| Forfar, with e w —— 
the Navel; Which Wound. went tough T5 :4 
7 5 e Back, Atlictle lower than where - the ſaid Weapon cm 
FO 2 Belly ; of which n died. ſoon. | 
1 \ Tex. Indictment... i the F rj} Place hat 
5 proceeding from a.cauſele UL ill aud Reſentn 
. - nel had conceived: -apainſt che. Befunct ; wha; ar th 
Wound Was given had done nothing th 
1 Colour: or Cauſe of Pfovocation,s,. 
nocd, 8 FE died it Fred! be ary 
b 7 „„ n 287 LEEDS IH W — 5 0 1 


„ in which 


ich chi Tae ene e 


d 
eee emerge Vial . 


15 1 = nefit due to all Pannels, when, died f 57 l i Life, to _— 
._ _  _ *<culpate himſelf, by = that if at any Time prior to the 


eee e 


-* there: WAS AY ire reconciliaj and intire | 


2 Har getiera Jl 3 1 ; 
f at q = ; 
E Hirff P ＋ 17 5 ü 80 
7 61 ett 2 - : 
and at it . os tb c f 
alle 


3 woultf be. 1 
e e et * 
„ „ 
1 SES er, e e 1 
25 85 | jak che And“ W ä tl 


* 1 


xr or Cady of Ptoyocation,or the Par 1 

ſther Carr it be cHödghf une. 
oy — 5 ger bp. to the Pannel; who if he had any alen EE 
1 Se eheen. would have Acceſs ro proye * . 


7 - 7 
2 * * 
* „ 


e fk "iis belesen 
Br: gb ſt; Branch of. t 

: dged. 1 6 The val 1 55 
0 * Lp ff) nan ob *.. Whic 


"0 
* 


5 aud others * 
lg oy an) . 


DET ha 


ad 2 genie . 
he De 7 — „ 
e "Ekeuſk, b bk 


K 


* * : 7 we 
6 7 * : _ 
x80). 9 Ii 2 72 FX 77 Co > 5.7) 0g, SERIES ; : 3 3 


; 4 fan hs. F 
| Aer. it was a mate Miladuens — & - } 
„ 7 ig: ae 2 8 a8 4 Fault, and in ao Event could? 5 5 : Ep : IS _ 
. _ «* ſubject him ro che pane on aria; fer that, e Ia 
. e the. lid, Job Lyon, ou 
| idgeton, t ce, Pain Se 12 fink = not eee Eo 

either by the Lam of G. the Com La ER... 
| „che Municipal Law of this Kingdom. =o 
- "a4? ok other well governed Realms p ticularly. e Lage. „ 
et our neighbouring Nation, in regard, the. lin _ 7 
25508 Suddenry, by 3 iy: Drink, and, highly pro „ Fe 


* 


„ Axp zmo, As to the Law; of Gos, 2 7 25 


4 W a 70. Where it is Laich : 


% 


b = - 
9 * 
re 3 
. — . * 


e 
CO 


TT YC TY 1 — 


* N , nd — 3 4 * 
- , = a ee —— \ — — N n 
An a IO "EPS >, 2 = 8 ; _. n 2 2 + —— E * 
A n * > OO Ws 2 p 3 g 
2 * * N e 3 C . 4 1 : 
5 \ % . - ef PER. * 2 * 8 — 
. C i l CO AS 8 82 1 
« 3 8 * 0 5: 
\ 4 * 
K 1 * . : 2 : 
A ' 5 2 F I = ; 
4 „3 „ b 4Ot Ts uy "For 8 4 , 
* - * 3, 1 * *. SS . gf 
£ % EY * q 8 . 4 * TE 
2 +” 4 A * * . $"< oF 
b \ 22 kx D > e is 
5 » a N * 6 
4 1 E . 
[| a = Be : 2 I 3 x 
} A y A 4 SH . 1 3 * 
- 4 GS . 5 72 # 
* ad 3% 6 * © 
8 5 7 3 7 8 
k . . 2 * 
= 1 * IC Sa 
: — : - Ley * 8 — 
RE — 5 "We; 8 
* * 1 V = - * 
: g - { . -x : 
E * 533 ny * ; — < 
7 5 s 
- 7 4 4 « , * 
5 wi + 
* * I * - ** = N 
2 0 2 — 4 = 
4 — * I " , 2 
8 T » 1 * 7 4 
* * = 4 * > a 4 
n ECD. 608 * 
= > 2 o y 4 I 
3 A * * — Wn * 5 "> 
b FY ” 2M 
<4 -+ , 
| * > v a : 8 
ſe 5 
33 * 5% 
p > Y 7 — 
818 wo, MY : 
of 7) | 1 * 
i 4 . - 
. 5 * 
b 8 8 2 
* 4 * 2 - 
4 -. 12 2 * — * 
3 L F 
N * * * - 
5 Fay * 3 * 
J * 3 1 
? 7 * 
. 
1 : 
—— 8 
** 5 ws, * - 
. 
” 1 
* 2 * - 
N # 
8 5 - 
IJ . 
0 - RP...” * 
AE. - . 
* 
4 y N 2 g 
5 IF : ; 5 
— 
- | > 
= A - 
5 . . > © > 
T. — . hs 
4 4 4 ** 
* . . 
5 9 
+ 
5 . - 3 
3 * % 
2 2 8 = - . 9 A * 
- 1 0 a 8 
< * B 7 Fes . 
b 7 
Fi „ a - * 
- 
28 : 
— L « 
N . 
* 
5 - 
27 > a — 
E 5 . 
= 8 RY * * 
, |. 8 0 ö : ; : 
[od at * 
. 7 * 
+ 2 - N 
k. 2 *. 
— 4 8 
| Yd = — 4 7 
4 Pg 7 — 1 
2 2 oF r g 
3 2 % 4+ 
: 3 8 „ 
2 : Fade 
— g E 
— 
7 * ah 4 - - 
o 2 E 1 
=+ — ? 
YL 4 * 
£ _ _- * 72 N es 
» 4 : - * * 
- 5 4 : 
» * 
= „ Wr 2 
4 . , TT N 
| 1 i 3 7 
> . . 3 O 
r 4 5 3 ; 
1 — Ro : 2 + 
= 0 * * 
3 5 5 2 
* = 2 1 f ; 2 
7 7 8 8 ; „ *. 
% AS - e 2 8 
k Ss R # * * — : 
b 3 5 W : - 
cl 2 << 
. =— - 7 | 
* * * < * 
35 14 c 
j = - LIED, > CON 
© a $ 8 þ * 
Li = N . * 1 
1 0 „ 
1 — = 
_ . =» * : 3 
3 —_. 8 4 8 
P o 4 2 * 2 * 
i - = "_ — 
q £ X : 
o 4 , 
= 2 * * 
F 8 ; 
"KK « i : . N 5 - 
. - Y "5 LY 
o 5 7 A « g 
7 4 
D ES - — 
1 
EE. : * 
N 2 R 2 * 
* 4 3 L 
1 2 - 'L. : - i 
7 - : 
! 4 L 2 
I * . - - , 
"3 
19 8 
2 FO » 
—_ = : "EP: F 8 
— : ; 
1 * 
: 8 
- _ 5 . 
$ „ af " 
9 = 5 
5 7 hee ; 
8 I 2 5 oe IN. i * 7 
= - > a 
_ : 6 fy 5 x 
8 1 2 2 
- * 2 RE 1 
« Fa . 
=) 
15 4 * * „ . 
=Y 27 ” 
1 * 
Ty N * 
I * * 1 
1 „ 5 ” 4 
4 5 * 
** . i 
- 7 4 ; - - 
b Sgt? > 5 WF J ke. © - 
: ! "Fei is 1 
* 4 * „ 4, — 
4 4 = % * 8 2 » 
8 * : * - 
* — 5 
: MS - 
*5 . 2 K 
* » e p * 
: z 
mY 
<$ | 
* . , 
z 
o x . 
. * < 
N. 41 
41 5 
ES | < + 
n 
4 7 > 
r oo . 
1 * bf * - * 
» 4 p 
; 
7 > 9 Fa 
=— : 5 > 
E — * * — : 
=> Py 
P - 
9 
” - - A - 
* 
: 


0 verge r of Blood ; fromwhictiit FO ee, ee Staughter 


2 > Aar iy, 7225 W 7 
50 7 to e e 115 ke on the” Re- 


dae y Was not puttiſhable BO 77-2777 03 -<IFL 


| $ To this it was anſwered” That in the Law of Gov the 


eneral Rule was. b DeAdeth M. e by Man 

al his Blood be be. And it the Haul Fry ov 5 
hk Han Feu Mars Br ther” hd Ke Hand of = 
der Bea was: the 'Life"s $756 ie required, Gen, . | 
e ir Thar by che Law of Mojes, Death of a fuddetiry — | 
was plaialz capital; nor had the Manflayer'the Benefit of he 
_ Of :of Refuge, bur where the Slaughter „„ 
tune and caſual, Which was: plainly the Meaniy oftheWords 


n Exodus, HV Man not is wait,” but © 2 OD Welter 5 
bim into li, Hand; wich could not with an) Ko a 15 
_ _ uhderftood of Slaughter committed, where ce nent | 
Pein en, un Ticet non congrejſim. 3 
Ap ei F 


8 A | 
in che _ 3 * 5 8 
of Numbers, . where be who fmites with an Bin of, 
rows called 's Murderer; and' where'i it t is fald, Tha F 
be /miter with a<brewing Stone. or with 4 Hand: wen. 
w—_ of Wood,” whereweth'a Perſon may die, un he die, * 2 
Marderen 17 Jurely zo be put to Death. * Andthen the Law 
Proceeds ly*to treat of Caſes where Death enſues fem 
Strokes or Thruſts of a Weapon not deadly; and here it * 2 
Lees Hatred and Fncnity; but if it be done ſugddenlxr 
and wirhout Enmity, er (Whic is remarkable) inthe 2 „ 
With am Stone wheretwth"a Man may” die, ſeeing Sims. 
vor, and Was not 25 Enemy; e his Harm; then 
— ayer” and the 


N 1 * * - * 
* , * i - 
8 # * 7 3 þ : ? 
1 * : PL +5 : p A, * 
2 
x * * 
p . 7 F 5 Se Sy 
* * „ * * * * 1 
5 ; 


— 4 


IF * p * » {7 ” 
227 5 425 ͤ;ꝰ OS. 8 7 - l 7 . . * 
N Fe ES. 1 — 2 2 * 
: 3 7 POLES | . . n 8 ; 1 * IO : +-+ 
5 "TE. . . — $8 %* : $ . * - 7 
e 5 — ” * i ” 2 - 4 p 0 } * . ö * 2 „ 
2 ; 933 * * * : : , . m 
4 n 2 An 8 ; 285 : . ; 
- - 7 aA " 9 * . K * 
2 4 i * / : : 
; N CES — % ox „ 
*: wort” — * 92 «© i766 
} ny * 4 - : 1 * o - 7 - -1 8 — 
- ; b 5 
1 , % : 
ws 6 : N n — , : 5 4 
* Fd . . ; a 4 . ” * 
17 5 ; * 3 - , % 
3 n y | . BE), 
* 2 7 4% 1 ps ws * 
. 2 þ 
1 N 7 ” A 
N - 4 : 
* ” 
” 
* 2 
4 
> 


3 


ie aft! Corhich fle 
 ſubjoined: to: Homicide merely 8 
|  1hebs Gizims abd bu: Now in the pref 
denne 


175 the Crime was not ca 


85 Kine Precept. "that; therefore in Gountates here there is 

fach Privi 

che Land, 't on there: the Puniſhment is: not be | 8 
. Where the Ju aſyie could Have been chaimed. n * bro: * 


3 Kees ue thinew or feein Laut nor, [and foul. bo Time: + 


= Law of Moſes; tho"-the-Quoſtion:were of The Punnef's claims = 
ing the Benefit of the City of Refuge. Bat neither is it un 
=; Argümeim -of any Force to plead, chat here che Benefit f 


ry Wes 5 a ge ihe Wow if 
MW inks a lethal Weupon except ven it aden mes 
1 ieee cam whertby: a: H . die, 


gens” „Aud this is xheiCaſe 
4. Dewteron: Where it id fad, 
our Teen hm de bated nop 

by the E * immediately 
OY 


on and of the Wound are . -— 
g wirh any Colout upon the 'Diſpoſicion of the 


ee 


ap. ies. 
Whoſo tadlerh rs "News. 


elude fou 


the City of Refuge was granted, thht b the Law bf Nature 
capital; fot the Revenger-ofBloodicould 


never have been tolerated ro kill withöut the Gity of Rev 
fuge. where innocent: Blood Was ſpilt ? whereby the Lund 


miuſt have been polluted; and tlie Subjects were permiturd s 


: L ſo notoridufly to hr cak in upon the xſtabliſned Law of 


ture ; and THerefote, tho it is an Argumenrofunavorddable 


by Force, that wherever Hy: the [Law-of Moſes: capital Puniſh- 
ments are allowed, ſach Puniſhments are ſawful: Bur the Ar- 


ument is not of equal Strength, that wherethe end of _ 
e Law were ſuſpended by The Ju uſyls eſtabliſhed by pos © 


2 
wSof Gor, der the Lives or 


e, either hy the L. 


* 
8 


5 9 only dels, dae en re . 8 8 
ter committed m Arina were lp debe p een 5 
1 2 . 8 — 5 


8 85 : * 9 


NR. of 


WE 


on, 


Aiftodtred. abe gere th. en, 
. fab? flere. . 13 th 
Boy: whe this Matter tis bier there | 
. ene from ele Smeg Law's 
=: E & Diffcrencs to he. Ha ber 

„ d me aud ſudden 
in the Will 1 bonmhit che Criine 3 Say 


ene d becaine neceflary, chiefly from the: 
* I Tepravedd Pacos df Mankind. they cannot; afford a fiſh 
e ordinary; Plniſhment of an atrbcious- 

8 | Cie; ad chend in, bh neh a Crime is even cht ed 


of a ſuddenf ate there he no Fotcrhouphr-:_ Sb it id cont. | 
5 _ mowly ſid, chat: makes the Thief Ae Tre 

F . e libel: « Forethooght in the Cont. | 
| miſſin of the ee Aa tlie fame manner Paſibn or Pro- 
_ Thcation may unfortunſteliy determine the Will to * G 
mien ofa boftid Sn, bur ic would bo of 


Pod ad Heer 


.. 
* 
- . 
* 
- 


Err under Colour of Pai nich 
fect gaught to ot of Drunkenneſs which kbey oüg o fight 
| to ol o of a ſadden vi yYiciods Turn of Mind; and _—_ 
te in the mn Law, whoever con hter 4% 
mali, whether delibetately ant upon Forethonghr,.-or of Suck 
de was to be puniſhed. n lege 'Corntiiz de Hrarlir: 
And toſhew that it was ſuffitient chat the Deſign ſhould ont 
| e due Ad from. Which Death followed, and not che 
. ectivg of the Perſons, as the Ads of the Mind Are only 
: to bekhown by external Circumſtantes; the kind of 
5 23 = the ſamie manner -as in the Law of Moſes, was ſufficiehx to 
found a Preſum 28 of inch: propoſitum as, joind with the 
; e of Killing; brought the Manflaper under the pune * : 
eee 9 in; the r. 30 fad veg CorauliamteSic. 
it is ai glam firmxeris, &i ö prremſerit, —— 9 8 
Dy £ 5 : de eee ee i . * 25 7 hut Fore- 0 
3 1 2 * * > 5 > "pollibly | 


. eee "of, chat. 9 . 
goth —.4 Slaght E | flere, 2 


e eee 1250 8 0 = 
ſufficient to oxcuſe Mace ; 


10 . Rules o anx 
ee er amen 1 


* e 


. 


1 


fated to be 

_wd lagen Juli om de 

"ior Halerie, een 
le to the gg 


D Slanghrer ond) 


* 
* 


— 1 v . 2 * & 
# 9 4 = I . , >. "v7 » 
. y 1 

* * * 4 4 8 : by j . of X Y j 

. +* x x ah 3 ” — 0 

* - " i "44-1 

2 4 : S 4 * ' Ko I * : % 4 * 

+ 'F 3 , l * 

G * K —- f . ; 8 - - 

* „2 4 
3 — 2 2 * 3 


5 : (4 v 7 8 ( L 0 1 5 0 ; Me Ne 0 = : 
8 * 9 1 : 1 g x * *.+ p * EX; 4 4 - * . jo - ” N 
WH 1 9 . 42 1 > > 3 wh, 9 * - . 25 4 0 0 ; L 44 way . 
» 8 — y * v 5 of . . 3 
— A 4 > - «+ . 
. - - 
K — a - . 
\ .. 1 | N 5 * 3 : 
>» 7 _ %. 
= . * 3 1 ' 5 8 . * * . # 
8 . N 4 
Is . 3 " 
0 » ” 
. . * 
. ? * 2 2 * * J 
3 9 % bes F a Is ; 4 
4 ' * S - +: » * ; 6 0 da 
nt 4 * 1 " . 
a; > © | . Na 8 * ws : 8 — % 
l . "> „ * 8 oe " | " xo * 
ar Wz - 6 * - : s 
2 WW FA. .—- K ; 00 > 8 "ot a Ty 5 po 1 
3 A O 4 \ — ; * . 1 o 
* . Ss 67: * o 8 - 8 
0 ; if 3 ; ; > a . . : 
bs * % * o . A 4 * * - m- * 
7 — — > 1 * . 73 ; 
"Is = . * * 
D * * . 
F J * 2 3 
* 4 C - 1 ' ” „ 
” g — N - 
£ R 2 > 
W : . , iS 4 - \ - * » 
4 & 4 . * '1 - = * 2 : 
: p . 1 - 5 
* 


1 reno com | 
8 . vag properly "computed"; Murder? nt 
5 ift as 5 ie Stöger committed-wp6ir'S 
= > roy e, . ln was deem'd"ojily 5% 
W Mei ee 25 or püniſpable b. Death!“ "Aha: 
55 port his Poftiop, ſeveral Acts of Par iament were ap- 
N _ peneg te, By wh be Vis Thatuted, That arde noche 
„ 58 80 cnty. do es 9 of fog. bo the _. 
Fo —  Eivs= width Ke eh ie if rhe Patbet had-even Killed: 
—_ = "Bridgeton n,  x& whom be aimed the Thraft,” in 5 pj 

_ 55 Maanc above ſer-forth,' Procter upon Forethoagh ** {| 

A 2 = 5 55 Var up; 1 chi h Provocation. 0 * : BIRGT SY * 
A 0 i ebis se Ws {wcret; Thitthis Dockrine, uo dtex 
. by ag eyed Opinion,” Had tele Counteniance fro 
A "the old Laws 0 Acts öf Parkfament, leſs from the hlt 
„„ Pra 1 Acof Parliament King Charter TP Uthe 
5 pick ſtbog ta plain Contradictien ro his e 
Practice d Deeifions ofthe Contt 


: 9 * N 
a — 
4 E 
* 4 * 


is 
i 


5% E 
3 Dee 3:0ft nl Skates 8 
1 85 E g grooving T. ee en 00h deomed te Fhe Dearh - 


bd not + #:4eemed,” At is taturedany'opdained;- vit 
am in-any Time coming de begane is convdiet 
3 anten or Slaughter Herf,vouanp*orher Crime = 
—_ in and imd common Jak Wan be 8 
_ .-. r up Mm, "without" any Nanteme / *=0 Here 
35 er in general is mentioned, and Faltice, Was to be 
=_ ne upon the Perfon- convict of it; andthe Pimiſhinent- 4 | 
= "7 ET Ae Pikſe⸗ plainly Death.: 80 that Common Paws ak; 2 
_— wt general was/capital, =: The ie hs pl dowhidecd: 
= - 5's . ker King's Power, (Which mit Se Power e Pag. | 
= il © doning,) and che Liberties granted by the Raug t&-the Kirk 
5 3 Kirkmen, and ene een. W underſtood: 
V Privilege 


5 , * 
* 2 ” pf L 2 4 > * * 


— 


Ty 


M7 70 e urder 
; ien N the "FR ile. 18525 2 785 30? 
$49 of the Statùtes of King Nubert at 
red, That na Man uſe any Bei on, 
Burning, Reit, Slaughter, in Ctime Under | 
Pain ot Hinter ot 'Life and-Gvods-:* Wher —— 
'- of Death is clearly made the Puoiſiment!of Slangh tet in ge 
neral And in the in rs ſubfequeut Chapter is Sheriff 
was to take diligentTaquiſition-of 'Deftroyers of the Country, 
er mach us kad defifoyer? the King's Lieges with" Herlhips, 
| Slanghren, Or. and was to take Bai from them, if avreſted, 
rd compear at tie next Juſtice-ayr; aud if Baibwas not given 
 the'Sheriff) was to put hinwro't ie Knowled „„ 
__ nd'oifbeberta ee thr Her för f un Tve /paſſann, - 
t is 0. he ſhall be condemned to Drath\2 Which lcems 
_  enlyzs relate to Manflaughrer/ and nod to Murder up . x 
_ thought Felon. whichiwas one of the Pleas of the Crown, - © . 
_tobetriedonly-before-che King's Juſticiar, as is evident from : 
(ap 11. King Malbom-Il's Laws; and Chop. 1 and rs. 
whereas Slaughter might be tried by the Sheriff, Where 1 
Wasa centain'Acculer;” N Boat T.of the Region» 
7 Aa tjeſtatem, Chap. þ F 7 * 8 2 TI TEIEI © | FE 
— 1 are fandry 5 the old: Statuts. that een 
- plainly to preſuppoſe that Slaug er was capital, ane particut - 
ly theſe of Hlexander II: C PI -$'3;" 44: 551 6,- Ante - 
ens iu his Treatif& of Crimes, Nt. 2: Chap 26+: ſays)" Thar - 
Waugbten m rita, or chant melle, is generally: pum bbdiby : 
Dei, ö 4755 7 ed, 75 75 5 
5 — the gene | 


ink are 5 e Fane, Rade gry oy R =) 
houf 2 * to Wund! 


EE to Ae 


ä 1 pl mxcocions 
| _ che Marderor ſhould Fat D 
2 5 how o 
That he Ser 4s takan 
| —— him, wirhin eher 


foom to amply H 4 Men die not for Myraer 
8 5 baue # e e but Hits hald 
: : . T7 "den, be commuted without forerhous 


able e Enrepe it auus küctber bu: 
7 ee 


. , 
* "©. 
e . * W 4 50 
3 33 7 1 4 
$* 5 * 12 Dy SE WT $4. 2.1% "> y 7 4 
2 1 Fr2 4 #1 * ys Tt: * 


©; ae es 1. "was improperly: fn 
S ihe Pronel's Provamtars.s for chat Act dess no mare 
— 3 Difference rene 98 == 
Je all Tranſgraſlicasias as 

. 8 Sowa ollerves 12 chat E. N where he n. 


P. 34 
7 
4 

3 


* 


_ piaal by our preſent Law. . RE Oo OP ON YENTTLt, 


* 


A Se es, bail Protettion, the” their Crimes were -capi 
5 e 6, of! the 8 | 


tatytes OK. — 9 
*tis ſaid, hat 4 -QUD: 


{ 


= Tana News fo have bern this othit Dj "tbo by 0 5 
C!.éò²;wĩ Murder upott Porettidught” © Þ 

and Shnghces; That the Trial Ef Murder Wis uma, where. — 

as Nanffaughter cold Ber be tried till after fo Cher, 3 : M 
| pears by the Statures of 5 II. Sor 3. 10 Ch4p, 7 1 
Aren the ned, W . 2011, former -. = 
en fo rep eee Nude 0 
ter was . "Ou rd Ai edge, 1001. ride, LE : 


. nern, without any mentie 5 e — „„ 
_- Jonys er ws ther bete. f 51 5 Iz  . 2 
nithi te Besch de m decent . 

. 7 Peine 
„ 9-2 r Rom Tfooki | Ks of Ad . . 1 


LEON 


ſt of Jah rg; where the Pantel was cone T 
_ extrajudicial Contoſlion,. ch THER with 9 Wc * 5 
ſtances; In Which de Tet forth the Fact, Thar r 


and he bad ſome lirtle Quarrel about a Staff; and Hen 

that he had murdered his Brother, he came into a” 5 
Where the Defiant was; and that'ticher the Def vx Toit ä 
. ether char wWas by, took the Patel By the Nr. . 5 — 
Having freed Hh 25 be aim d a Stroke — 3 = 

F but mifſing it, he ftruck the Defayet . 
| . go This: Prod? he Was f 


Man 
2 bels + od ace Famed indiffercht! 


SI 7 4 2 ; 
EF 2 48 33 - 


Mr gal, e e ere 644 
Slaughter was libs ed: And be was coridettnel' NE He's „% „ 
FJucheiel Cotifeſion : Frots Which ir Ar crap Be bar be Was 75 ; 


n * * 


thar : 


4 - 
* * 
"Ma - — A 
3s bY — 
3 we — * 
wy 4 * 
„ 308; 5 
aun! — 
oe” of 
3 a N 
8 I — 8 
7 85 | - "+ » 
6 : * . 
2 — 
1 « *, 
Sarg : 5 - 
Wes wad: 
* 
x : 2 5 
* b 
2 - 9 


* 


* 


1 EE the Cales there meutioned, che Law ordained 85 


: 8 ut at laſt en ju up, ped 


$4 


and N 70. Be 150 


two ſeveral Places-of} his Body Body, what — he: 
00 this: Confeſſion, where there was Sucſdenty, Prox 
tion and Paſſion, he Was K ITC oght.in as eee 00 
0 to be behead ed. 
Tux Law remaining 
mal Homicide, and there 
As formerly, in the Year-1649, an 


exhat: ain Concerning Ca. 
an Act waz paſt during the 


Dikerpaton, for removing all-Queſtion; and Doubt that might Yo 


thereafter ariſe in criminal Purſuits for Slaughter, ordaining, 


That che Caſes of Homicige after following,: vis. caſual He- 
8 Homicide in lawful Defence, and Homicide com- 


Wired! upon Thieves and Robbers, ſhould. not in Time co- 


ming be puniſhed / Death, not wit ſtanding any Laws or 
15 cacticl 1 or. ob⸗ 
Level in puniſhing of Slanghtcr. . And this paſt into a Law | 
after the Reſtotation in phe Year. 1662; and at the ſame time, 
to this Act, ſince the ach Ge. 
to be tufficienc co ſecure all 


Acts of Parliament, or 


All Deciſiens given confoxn 
N 1649.Y cars, are dec 


le ke r 
Ahe Conſeſſion pears) being 2 
overcome, With Pa mon, h ak 8 2 1 euch, * mY . 


eing no longer any Benefit of Girth - 


+ * 2 3 OT g a 
3 34 * & 8 4 „ be * I* N 
* 


Parties äntereſted. as if the Act had been of that 7 Which 


= . bocanſe the Acts during the U tion had 


Peen reſeind And this Law Has yer been Tn. u a8 2 


he Res 270g the Practice of the Court of Juſticiary 
Face that Time, clearly demonſtrates, chat Slaughter of Sud 


denty. and Slaughter upon Provocation, which could not ] 


be brought under one or other of the Particulars Shia men- 
tioned, haye been taken to be capital. 


TE Procurators for the Pannel Tees e 3 5 Tbat 


hter not ro be capital. vet it neither aid nor ſu 


2 plead i en iſhment, was 9 n 55 


lat che former Law, whereby | Pannels were entitled 44 5 


* 


2 n EY ; 
#708 3 
N — 


— 
3 
* 


<a * 
©. ; ; Se; FS 
: * Pp | * * 


e bet only ſtatuted in the Caſes there mentioned. 
To this it was anſwered, That the Narrative of the Sta: 


Tate was for removing of all Queſtion and Doubt that may 


' axiſe thereafter in criminal Purſuits for Slaughter, and conſe- 


quently cannot be ſuppoſed to have left doubtful Caſes, that 
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ve mentioned. And in that 
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Ap an ee onthe Relevance 
. * purpoſe with the former one, Wes n 31ſt 


9 
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of Auguſt 1722, in the Caſe of Samuel Halt heut XSoldher;; . 


where the Libel was found relevant to infer the Pain of Death, 
_ reſerving theConfideraris! on of an her Act of Tndemaity; hi 
Pe foruths:Pannels' £50 mf „ n RT AF 4 


Ir would be in var d eh gthen 2 Paper Already too 


long, to run łhrough all the Doctficins which' ere, that nei- 

; therths Drunkenneſs of che Pannel, nor Proyocation: gen 
bn 10 y upon which er deen e 

to the Pannel, ko exculparethe'Sh Ughter, . 


or leſſen he ordinary Ptmiſhment : And therefore the Pur- 


ſuers ſhalt leave the firſt Branch of the Defence with the 


Lords, with rhis Obſervation. That if it is really founded i in „ 


Law, by looking into the Books of Adjournal- one Would : 
think our Law bas hirherto been very ill underſtood: 

Ado, Ix was offered, what indeed is alone applicable i; u the. 
preſent Caſe,” ** Thar if the Pannel intended onſy to wound or 


* kill Bridgeton, and by Miſadventuxe the deceaſt EIrl of 


e Strathmore was wounded, and of that Wound died, the 2 
©. pena ordinaris was not to be inflicted; © | 
Ir was anſwered. That according to the Rules of che Ci it 

Law; he who intending'to'kilt one,” Kills mother. is never- 


theleſs plata to the * ä 10 Julius Clarus .. JR 
_ hyers. 5 


Upon this Intertocuror a Prove 0 0 W we rn ; 
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trary Was 1 


0 8 — 
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ers his Opinion in his Recept & Fententiæ, lib. 5. 3 hom. 


 "r4dium, N. G. where after having taken Notice, that the con- 


ndeed the Opinion of ſome, adds, Sed certè ego 


N (ole Facer ers capur.amperori.. Andrhe 


4 | 4 4 


- learned Matthæur. lab. 48.' tin ue Sicariis, $ 12: gives the 


fame Opinion, obſerving that the Act is conſummate, there 


- is the Animus or Deſign of Killing, and Death : That it | 


would be a ridiculous Defence, that the Pannel intended to 
"ſteal the Goods of one Man. but happened to teal thofe of 


: < 


Another; or-againſt. Adulrery, that he intended to deſile one 


Man's Wife, and happened to light upon that of another: 
And he thinks tis as unreaſonable to hope for Safety from this 


Defence, that the Meaning was to kill one, but another re- * 


Se che Stroke, and died. 
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| | - JJ OST RELIES DL 1 „ | | 
Oe ia bis Commentary agrees with them, lib. 48. tit. 


B. 5. 2. where: he ſays that there is no Difference, Sive Vui. 


vu in Titium diretium ab eo declinatum, Mevio in proxi- 
e flanti let bale fuerit, ſcue denigque occidatur gui cædis 
- smpediende cauſa, ſæſe medium inter aggreſſorem is defen- 


de item interpoſuerit- quia prevatet, quod principale eft, 
nec error tatis tollit aut occidendi animum, aut cædem lege 
Cornelia vindicandam. And for this not only founds upon 
the . 18. $3.©&'F «/f. Fe de injur. and l. g. CA. F de ſervs 
FcCorrupto; but adds the Authorities of Farinac ius, queſt. 
lz. #, 156 © 157: as alſo, that of Fachingus, Cerpzovins 
and Berlicbius, and others. And this Opinion obviates the 


Defence, as put in its moſt favourable Light, which however 


Would e ee that the Defunct thruſt him- 
ſelf between Bridgeton and the Pannel, and received the 
Stroke aimed at the other. | V 


Tux learned Sane, lib. g. tit. 9. defin. 6. which has this , 


Title, Qui alium pro alio occidit, nibilominus ordinaria, 
Aeg. Cornet. pena aſſiriendus, lays; after agreeing that ac- 


. 2 to the Roman Law. ſuch Error would not have ex- 
_ aſedt 
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e Murder, Hec ſententia ubigue uſu obtinuit, & ſe- 
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Ne purpoſe in lawful Defence, and not ix 
Bomicidio culpoſu, which; is the higheſt the Pannel's Caſe 
could poſlibly be pled upon Provocatien, according to any 
Opinion delivered by che ſtrongeſt Advocates for the Queſtion 
' the Pannel pleads. e ay 
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Tux ic is not always neceſſary, that the Intention ſhould 
be directed towards the Miſchiet done, in order to inſſict the 
Pain of Death,. muſt he evident from looking to the xxi. Chap. 
of Exod. and V. 22 and 23. Where, If a Foman with Child 
s hurt when Men are ftriving, and Miſchief follow ; Life 
At to be given for Lift. And the kind of Killing now in que- 
ſion was plainly ſuch as, according te the Law, of Moſes, 
would not have entitled the Slayer to the Benefit of the Ciry 
of Refuge: For though in the xix. Chap.' of Deuter. . 4. 
. Wheſo killetb his td ee u be We 5 
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2 from the Circumſtances mentioned in Exculpation, *tis evi» 
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ned Hate Toons 
e 10 4:7 
rators Tor be Pat i g Thar Tine RA 
h hal. beyvind,” und wirheut the in- 
3 That in the Cafe of Man in ehe 
vf Carr, and ſeverul others, where 
ET ? 1 * n don be kill, dhe Puniſhment: 5 


„ ꝝ . COD. 


2 TT: was anſwered, . where from the ne of the Wes. 
6 555 and” Means by ho 


the Wound/Was' given; taking all: 
Fe Gi rcardffances' er, there was no Evidence or Pres 
1 on. that the Panbel mrended Death te any Perſon. Whatr- 
fer; aud the Propofifum'was neither Ptoved, nor chuld 
Nelles, in the Cale of Maß, Kad in That of B. 
beg "Car topy, wher Perfons having Swords. ! only ſtruck 
75 th Pong it was held s approaching towardsacalual Ho: | 
mieice. Bur that can nevgr be pretended when the Wound 
given as lpelled was ſo clearly mortal, and the Inſtrument the 
Bee tha andthe pe: 1. Lee ee 


ion of CarloÞs, TP 
Fence, ſtands Angtc the Books of /Atjoninal. - Deen 
Ir was further contended} for the Pannel. ne rt 

"as 4 and Death foflowing. are admitted to be 

r to inflict che higheſt Puniſhment; fo as 


wee 
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« Gent there was no Intention apainit the Defunct: And it 
cannot be known whether the Pannel's Deſign was to kill 


- »« "Bridgeton, fince he was not killed; er if the Wound would 


„ have been mortal, had the Sword reached him; and conſe» 
« quently the neceſſary Requiſites to conſlirate a e 
«« were not to be found here. 0 | 
by” was anſwered, That the Wagon l # rea Wea. | 
ur with which the Defhnct was killed, was a ſufficient 
* oof in Law that the Invader intended to Kill, ſince Death 
1 and that chere is n * y Meaſure, and 
Certainty 
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chan he intended; a 1 ſign to Kill 5 I 
he . been AN 14 
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tis poſſible that tx Table e int Kill 


er wich and if Rage f 
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we and 
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'theſe very Circumſtances, 2 5 whic the Daten Sh 


2 Colour, muſt at t 775 ſame Time give Eyi 
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ä Fiber. ka Pie: 1 Be ft ae A to have been prev 706 
op 25 B. pd fo have dran his Sword and made a Paſs at- 
wig, wie bad no We capon drawn, hut mild Him: There. 
draws. his Sword, and paſſes at A. and there being 
. Sof Paſſes between them, . kills 8 7 Bold, ay 
_the A 5885 hit to. le Murder in A. for Ar. Puff at B. 
| oy malicious, and ubat B. aft rd did war lawful. 
Tere is both Suddenty and Proyocation, and yet in the Opi · 
| . of thax great Lawyer, it would have been held Murder. 
439 10 che prefenr Queſtion, neither; Bridgetow nor che De-- 
Leal Bad an . ĩð . ͤ v 


at re Tay of England the - 
_ Aiiving at Eine er: does not make Death fol. 
e hrer; in rhe; Ehd of the next Page he ſets 
vn. the f Dr. Williams 7 4 Welſbinen, who having a2 


Sek in" Ki 75 upon St. Davids re: 6B 2 certain Perſon. 
inted to 4 Jack of Lent that hun bung up hard 5. and {4 ro 
8 K Look upon your Coantryman-**AC uch Þ Dr: Williams - 
1 5 mpg Hay aged, took a Hammer that lay a Stall hard by 
Adud flung at him, Which hit another, and killed him: And. 
tho belts 1 indicted upon rhe” Sratute of Stabbing, it was re. 
13 he was not wirf that Statute, becauſe e the kind of 
01; Zet, fays the Author, the Tndiftment bud been - 
8 rr, F 40 hin That the Welthman ought e ied 
been comurtted thereof. © ' 
Abd frice-rhe Panel's proce inſiſted. [3 auch en 
tie Law of Eve gland,” the Purliters can'r but mention the Au- 
I .  thority of one oX thoſe Lawyers; as to one of the Caſes they 
tthemteltes ſtatec iu the Debate, Haukias Pheas- of the 
Tous, Chap. 31. Pag. 83. an fir.” The Cafe is, Thar a 
| ED” Prog thpering at. tame Fowls with intent to ſteal them, ac- 
eeiqdentalſy Kilis a Man; that Author fays, ar i 145 greed © 
If won the. Marder. and bor Manſitaghter: © 
_ + *T 18 true indeed; that it would appear by the E Sr. 
=: Jard, as laid down'i in theſe 9 that if chere. is-Prove- 
: 17 5 cation. 


0 a in ſors tic F. * * eule tis the „ 
of Killing, it reduces it to a bare Homicide: But then n 


Provocation from Words is ever faftained, nor enen Aſſaults, 
but upomthis Ground} Fhar he who · was affonted or afſault- 
ed. might reaſonably apprehynd. that ho that treated him in 
that manner might have ſomo further Deſignapon him. Which 
_ reſolves the Matter into a hid of Self. defenoe; and in this 

the Law of England differs from the Law of Sor Aan which 
requires, in order to law ful Defence, and=killing under the 
Notiom of Danger from the Aſſaihiant, ur quis:/it conflitutus 
i rriculo uit: Bur then there 3 — of appre- - 
hending dangerous Conſoquences, when the Pay killed, or 
- Intended to be killed; was flying, and had no Weapon, as in 
this Caſe; and. the Paſſion in ſuch Cireumſtànces reſolves it 
ſelf fimply imo Revenge; which no Law ever ſuſtained tu ab - 
leviate or palliate Murder; 3 * for there an ages cn al 
clear and evideit::::: L SAT one 
Bur then, if it be oil dered in the preſenr-Cafo; that the 
| Party affronting or invading, is not only ſet forth to have 
ied; and to have had no Weaponlin his Hand} bur thar he 
elcaped; What colour is there, uponitheſe Principles, to al- 
leviate che- killing of a Perſor-interpofing to preueut the Mil- 
chief, when there was no Reſiſtance: upon the Part of any 
Perſon whatfoevery. as in the Caſe of a Combate, and: where 
it was voluntary as to the Perfon giving the Wound. ig re- 
gard he could have ſtoped when Briugeton fled. which ca- 
not be ſaic with N to the wack EE who. threw the 
"Hammer? . + N +> 
0 — this Ftatrer; re appea pears: pretty evidentt char 
bi the! Law of Sro7/and the Circumſtances offered in Excul-- 
pation afford. bythe Law and Practice of Scotland no rele- 
vant Defence. fuppoſe the Perſon” killed had been the Provo 
ker, much leſs in the Caſèe where the Perſon killed generoaſly. | 
- tuterpoſed to prevent the Miſchief, having given no. Colour 
or N . FOI mo TRE and Habs, : 
ws.” Perſon, 


L 4 
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5 Perſon; a 3 the Invaſion is ſaid to be meant. Was 
Wirhout erer Lag 8 e . be | 
| ON mu ve either from an . 
ge, which no La can ever favout, ſince Laws were made, 
24550 ges appointed. that private Perſons ſnould not attempt: 
””__ gin. We tha own Caſe, and to bridle the unruly Paſſions | 
a — or from ſet Purpoſe and Deſigu to kill rhe Defunct. 
from former Reſentment. And what adds to the Preſumption 
of the laſt, is che Nature of the Wound, quite through the 
Body. and that the Sword went through the Back; 8 than 
Where ir pierced the Belly hielt l poſſibilit > 
| ag, that the Pannel's fumbling; pgs: have puſſi d 
E becanſeby. the Nature of the Thing, had be Fig | 
After the Sword pi the Defunct's . it muſt have 
Taiſeil che Hoint of the Sword, co chat it could ene 
8 n than in the Belly. 1 l © 03512) W 
VUron e e _— ofthe Libel the Purluers think-ic 
| particular Circumſtances from which 


che Handels altleſs Il. will and Reſentment may appear a» 


gainſt the Defunct; | chat is matter of: Evidence, and upon 
- which, no Interlocuror in the Relevancy can pals, and muſt 
1y in the Breaſt of the Aſſize: And againſt t s Relevancy | 
mo Rxception or colour of Exception can be pretended to ly. 
Audi as to the ſeparate Relevancy, and Art and Part. what 
_ $$:afferied to be proven, That the Defunct thruſt bimſelf in 
a manner upon the Pannel's Sword: As it is of too delicate 
Proof. and was repelled in the Caſe of Hamilton of Green, 
Tits believed the Lords can have no Regard toit. And as for 
the Drunkenneſs and Provocation, eſpecially where the Pro- 

_ - Focation is ſaid to have been given by a third Party: If it 
ore ſuſtained. it muſt turn up what have been thought the 
— - Foundations of the Law of Scotland, and ftand:in Oppoſition 

No all che Practice that can be diſcovered from the Books of 
- AAjournal. And che 1 as might paſs 


1 * to 3 : 


G3 

voni be of eee Conſoqyoacens the 140 of Scotlind, | 
Where the Purſuers are tied up to & preciſe Relevancy : So 
that the Procedure iu that part of the Iſland; in Trials 87 this 
kind, unleſs the whole Fbrm of Trial were adopted im ouỹů 
Law. would open a Door for leaving Mu ardets unpunifff d. 5 
Tbe Law of Srot land alone can be the Rule in this Caſe; 
tho“ at the fame Time tis believ'd, that łhe peries fucti, 
us ſet forth by the Panne, would be ſufſicient Warrant for 
3 even W to the Laws 2nd Pra- 
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4 3 aud feloniauſſy murder and kill him, by giving him 4 


Wound therewith in the Bells, ubereof be ſaon after died. 


At leaſt, At the Time and we ATI, the ſald Oo 
Earl of Strathmore-was,' with a. drawn Sword, feloniou 74 
and barbarouſly wounded," and died of the ſaid n, e wit 


- in a few Days - thereafter. ; and that ithe!Pannel was Art 


4 Part is this. Murden. And the Indictment, concludes, 


By all which it is evident, That you are Guilty; Art and 
Part of the Crimes of witful a {premeditate Murder and 


_ Homicide, or one or Sn " them, atthe Time 3 
4s in the Manner above ſet forth. 


"5th of July current, to plead to this Indictment, where he 


appeared under that deep Melancholy and depreſſure of Spirit 


Tur Pannel was brought to your Lordſhi ps Rar, n the 


8 re 7 e the 10 ts er „e of Provecution 0 
eben given by bim, . invade tbe ſaid deceaſt Earl. and did 
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With which a Man and -Chriſtian -muſtbe loaded, Who finds 


Himſelf accuſed, not only of ſhedding of Blood, but of ſhed- 
ding the Blood of one, whoſe perſonal Char zcer and Quali- 


* 3 of "> 


Ties drew. from all whe:had the Honour to know him, the 


higheſt Eſteem and Regard; and for whom the Pammel him- 


Leif had all rhe-Honotr: -tncive Frier ip, ee Afectien 
3 high Reſpect, that either his Rank, perſonal Merit, or 
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led a Weapon of another kind ? Befides, that in * 


1 - 
dc SE. ? 
- . 
1 
= - 
1 


led: Aud therefore, to imagine that the Divine Law laidfuck. 7 
Difference bet wixt an Iuſtfument of Iron, and one of % 
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Ar kind; cis-catteialy ro go too far. The Law of San bas 
put the Matter upon a drach juſter Fogring. t wit, the In- 
. redition-oF the,Perſon';-uibich alonc can diſtinguiſ his ARi- 

een abe Fe RE Es ante ood; 
2 E Say. 0“ o* urgumenttis g. 4 
Tha whicrever the Benefit of the- Oity of Refuge was not 
«« caraperent, there the Crime ras capital yet it does: not 
5 3 4 that whereithe-Power of che Laws were ſuſpended: 
yur %., that thꝭ Puniſhment! is not iro:be ca} rl 
= 2 here the ut uli takes: no la? 
ur Wich Submiſſion, this is no ſolid way of arguing : 

The: n hitherto treated: is. Whar was che :Law-jof 54 7 
ſes; Mich regard 'ro)Paniſhments: in the [caſo:of Man ſlaugh- 

ter? If the Puniſhment in any caſe Was not capital, becauſe 
f ile Privilege" ofthe Ham, the:Conchiſfianiis juſt; ' Thar 
the All-wiſe So did not intend? fiick Puniſnments ſhould: 
be” inflicted: for ſuch an Offeunce, and łhe Form of granting 
the Protection from rhe Puniſhme r. does not alter theSub. 
| ſtance of the Law. 4, 
Inn Newt- 1 t the: illultrated is, T es 
Maillaughter,: under fuch Circunftances:as becur in the pre- 
_ ſentCaſc; was not hy the Common Law puniſhable by Death: 
Aud chis Argument maſt indeed be divided into ſeverit- 
Branches, ſuch as. mo, That culpable Homicide: was not ſo 
puniſhable, and that Homicide committed upon fuck high! 
8 as Was here given hy Briadgeton, could amount 
rb culpable Homicide only. 2d, That by that Law. the 
dectaſed Lord not having been intended ro he killed, but the 
Iovaſion, whatever it was, intended againſt another; the kil-⸗ 
ling che Earl was caſual, or at worſt g racy not Nein 5 
wich Death. 5 
Av as to hs: Firft of chile einge we hall not trouble: 
' your Lordſhips with lofinity of Laws and Opinions of Law⸗ 
vors that might be adduced upon the Point, but only take 


5 2 of ſome of the 8 and which ſeem molt 
A. Ta . 


"43 58 Y 
- appoſi che preſeor Caſe; And in the Firſt place, The 
8 ee of the Roman Law on this Four appears to have 
been laid down as early as the Days of Numa For the No 
Writers take Notice of a Law; of his i in theſe. Wards ; 
| — — legibus cautum. eſt, ut 2 quis impradeys 2 
acc idiſſet, pro capite occiſi & natis ejus in concione. Mme 
| arietem.... This Law is taken Notice of by Pitheus, in his 
 Annora . on che forecited ancient Treatiſe, cm comparing 
he . . TO: with e e EINE 


| 4 FEET A _ ; 
ment 8 in The Cale erchy 
che Proconſul had SLE 157 Punihmanr of of Manfi augh- 


| rer upon char Groz ind oLhar da poſe it Mas done ger fi... 
FFC te The Worked hs 
Cars rette, 


Marzi. Sake Tanni. 
m a 2 eee 5 
5 See o 24m} i a1 87 an $ yr — 
an — —  hec penam ent fulitiow 
Pravocare. —— temperament um amitiere. And. 
ting in his Angotations,, explains what. is meant hy cgſu, in 
thele Words; Der caſum hic intelligisur Ber quod; none | 
Aon; quomodo {9 quod gmpety e eee Jeri . 
Ad leg, Cornel, de Siccar, Ui, pro cauſa. editiones. vereres 
en refte haberi-cafs. F 2%, Weh by Abe 
by, ſhows. -how.errancous the Purſuers, Intespremtion of the 
ords.caſus.-0x,cafuel1is,; hen they would.eetricohem. * 
Whats done by mere Accident. 
Tugi general, Rules of the (Civil. Lam ate plain on chis 


\Poinr,-Thax-itds 5 e 7 aa — f 


Ke I x * 
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15 chere Fre be no Murder, /ne animo occidendi. But thels g. 1 
neral Topicks need*nor be inſiſted on. where the Ter 

ſelves are fo e reſs, ſuch as not only theſe already mention. | 

ed,” bur even that 7 r. S3. ad leg. Corn. de Stray. Dyxbur 

Adrianus reſeripſit, eum qui bominem" oct,” fe non occi. 

Andi animo hoc admiſit,” abfolvi An And' a little after, 
Bt er re conflituendum Bor, nam ſi gladium fir ixerit, & in 

r percufſertt;” indubitate vertdendi e, rum ami ſiſe. 722 
Bus then he adds che Exception, Sed % lav pëfruhff, aut 


rerum in rind: quamvis ferro , A 101 
erdend# animo, lonienuam pænam 957 qui in ri chf min 
Fuer zem -voluntave bomicrdinin -adamiſie.” It is true that the 
„and indeed ſeyeral of the Doctors, endeavour to 
Turn "this Text che other Way,” by a plainly 3 
pretation and wrong pointing: of the Text.” They pretend, 
That where's Wound tr given by a Sword, there the auimus 
i wndoubredly prefunted : and ſd far right as fo the Rule. 
Hut then the Law ſets down the Exceptions; Firſt If the 
Serdke be evi ant-cutouma; ſuppoſe eheſe be mortal Wea 
gwherewith/ a Nan. may die, ycr-becauſe they are not 
nſtruments expreſy made for Death. the. Prefitmption is, 
"aberat animur ber tdendt- umleſs Circumſtances make it 
| appear Derr ge. Then the Second Exception is in Tix, . 
2 ro percuſſerit, although a Man ſtrike with a 
word, yet if it be id r, ſüddemly, or upon à Provoca- 
tion Se, Pamen' non veerdend? auimo, leniendam p 
Becauſe i ri x. ct magit gpiam voluntite homicta 


ws 


ein: Thoſe Doctors indeed who go Wrong in the Inter- 


Prot ation of this Text, pretend, Tha the Meaning of quam- 
vir Ferroisnort, although he ſtrike with a Sword; bur would. 
make the Meaning to be, Alubonghi he ſtruct with" an IB 
| r . Tron, and fo make the Word: Ferrum, and alfo 

thoſe Words zz rixa, refer to other Words, clave aut cut - 
*cuma; io as that the Senſe ſhould be, if a Man ftrike,” clave 
aut cuccuma is ä „ theſe be —— of Iron. 


2. 2 7 h 
* ; , 


— 


he is not ne to 8 had the 8 oceIdrudi. 2 Bug, 
wich Submiſſion; as both- the learned. Node aud Schultin ing, 


_ obſerve upon that Law, the Interpretation is ſtrained, 


—_ -indeediitiirerare;: For the Word /errum is never uſed in Law 


in that Senſe, but always does ſignify a Sword and ſo the 
Expreſſion is the fame, but ornarely repeated in other Words, 
as if the Emperor had: ſaid,” In rixa quamuis giadio Per cu 8 
grit: And fo the Senſe is, that the av;mwue is-in general pro- 
fumed from the uſing a Sword. chat it is not preſumec here 
the luſttument is hot an Inſtramenr made for Death; but if 
| heres Happen in viva, the arimnus: is nor-proſumed, . 
| h rhe: Stroke be given with a Work 1147 
| lib xD-vhis is likewilsthe Opinion ofthe ase Giuriat, 
in his Annotations upon the Tewt im Numbers: abovecciced, 
c which im the Latin Pragſlation is rendred;. Sz Guis” 
Ferro percuſſerit. on which Grytiur hath this Note. Mu- 
tr orum multi uerbit rem cireumlagui. Senſus off v0mortie 
effr pænam qualinunque telo quit bumisemocc ider it. Ev telo 
frefumitur malum condilium, niſi  rontrariun af pareas. 
There y our Lordſhips ſeo t hat Authors )Opition+is an we 
cad: i That the uſiug a mortal Weapomprefumes rhe Deſi ig, 
re rf enn ad. 
ne 1-1 2.927 07 BK Wins | 
Tur cript of che-Emperor: Autoviarigdtkewiſe” a8 e- 
prels on: this Had as can bei J. 1 Cd de Sicham Frater 2. 
fer ſrectiàùs Fboerity fg pts fidi provinteiaubiulerie.:: 2 
 ſeprobaverir, nonote:dendicanmo-bominene d {& Prrcuſſum a 
eie, reniſſa homicidirs era fecundum "diſc iplin am 1 . 
rim. ſantentiam proſeren crimen enim cont#ahitur, fi 
voluntacmocendi interredat, cætenum ea GUE*EX improvige - 
7 e porins quam feaude-acridunt, fatophtramane nan HOW = 
imputintur..". Here the Emperor plaialy ſers down theſe: WW wü 
Things. Kun Thatrpera homicidii e. remittends;. f a 
mum ucridendi uon babuerit. : 240; That where the Thing is 
"008. ex im, aber abero dan a that-*tis-to-be 
; looked 


Peel apa 


Iocked vpon as done ki Nr Fatality, rather than. Crime: | 
-  . Butinevetthelels,..thiat in ſuch aCaſe chere may be an/arbirrary 
"PanikhmanG :: 2obommoal 2 ou onal 363 nous ovintde 
Tu Doctors of the Roman Law ſeem to be unanimous 
on this general Peink. Carp rouius; obe of the ſevereſt Cri- 
| Fe is moſt expreſs upon it; Ceſſat porro pœna 3 
i 3 tis , culgd vel cuſu. fuſer commiim hom 
diam; ang Pe an. guodiaded: verum eſt. ut 1 
ta, up. e ee ar. Glarus is likewiſe as - 
eneral Had ; and uch Shoals ef others ane 
by them qupted: aud referred to, that it were vain toi rEent 
their Names, or trouble: your Lordihips with quoting: their 
Words. ['We:don't:know chat any Lawyer of Reputation dif. 
| fers npo nthe general aint. s? acc eisen zii ni 
 2iaBUT 3 4 andeed:the: Queſtion comes. What is / culpabſe 
Hamicide ? And whether fhe preſent Caſe falls under that De- 
Acription? which is neut to be illuſttated. And here we 
_ humbly inſiſt. Thar where the Homicide.is\commitred-upon 
A and Frovocarion wen. eſpecially e 
Anjury. and char *Quarrel not by the Küler; that his 
io more than eulpable;Homicides: i pm when | 
Place, «we. oppbnc“ the: Law alrcady. cited. i Fox's: 
ferro percafſerit. And to the ſame Purpoſe is the aſt Lam, 
Is Fut. conſult; Turpilianum, the 4. baden. 


: a0dthe;F 4 . dees the Words.of whith we hell 


trouble: you \Lordihips\Fich'reparing,;:beraule'they:atc 
- 8 Texts fonaded upon 

Me have likewiſe fon ub the Authorty bf all che ahjent m-- 
wal Philoſaphers3 dach as, ler Nato. Niutarch, vand 
* Rage eng — — 
am tTrucy 

55 * as! Malthæuriand Corpzoitus, dont admit | 
ne Rule in general, 2 — admit dsfmück as i ncceſ- 
8 — — — Quifſtion-: They: dont allow, that where 
: 45 naar rr, that helis t gh to bewxcuſcd N 


by Doctors gn this Head. 


Cw 


the Killing happen in £alore iracumilia; bur then moſt os 
tbam do admit ix; if the Killer be not the author ir, but 4 
be xbe, Parſon ptovoked;-.r6-whoma juſt Provecation has beer 
given - eſpecially. by à real Injury: And o partictilarly Carpe. 
iu, one of the ſeuereſt, after e has argued ar lengrly, 
ageinſt the general er —— 3 was” '6." N 14. 

NT . 457 > as 5 


ſa proves enge acri | 
| iu Juſta cauſa fue 2. 12 0 5 
: 2198 in tabu: taman e e e ur a 
. * jo uon provenit! e. nu. err es F"Y 
ui 


| — fur N 2 . q 
1 cantons: ſew fe enten inter fit, abſhite- ubio pena ordi- . 
naria liberabitas ;" feous werds [t 3 4b/que j uſta & pnb. 


Fry ors ro 15 


babili cauſa irarur aliguem otcidat, de u cafit nr b jo! © 


auimur, qui pænd bomiciditordinarie' neutiſuam eſi us 


zen dus Rid whed-rdkes: Notice that the Praftice ih tie? 


Court of. Loþfanich; is agreeable to this: wt nee * 
TARRE is an adjudged Caſe very appoſite, publiſhed in * 
Boak. called; Aueh Hillngirt 
cetſſne. very dexrnedly+#8 olved! It is the Devin | 
Weikall Nate che Cale in the Words of the Author; 22 5 
nobilis Ruguſinas fuser uerberatur. een pr Ee 
cleſiam Sanite Cruris Cuſfri Gravaſe, d qubdam alis nobits 


t Neοοutν 05 8 4 


Raguſino, in kodem pacto evaginawit 1 gionem our Up  - 


c tum vberherautem, ac in fug . jam fim & ipſum in- 
| Sſequens; unico. uuiuere wks iu tre — Eerleſta an 
ile rugreſſus:;fuerat) dictam Ec loſſam eavediens ſoſe Eh A 
. r- vetberator, e uittfo undo ini 
rleſum mortunt eſſes. — Caſe 6 


eme tobe tried, at leaſt the Queſtions: —— it, to be reſdl. 
ved by the ſaid Alpbhon ſus; where ſever ueſtions ocrur- 
red. but thoſe which are moſt applicable to the preſent Caſe 
are two: Firſt, An bujuſnodi bomicidium.in Ecclefea per 
pdetratum fuerat dien dum voluntarium nec ne; ro quod di. 
Fur nobilis inſerutut fuiſſet illun jam ceſſuntemd verberibus 
_  inferendis, ac ſie unico vulnere inflicto inter feciſſt? The 
Second Queſtion as. An eee my modo ac le 
cauſa violaus dictam immunitatem Ecelefaſliram, veniat in 
foro feculars, & Eccleſiaftico' pena ordinariaplettendus, vel 
lum mitiore ena? The Reſolution upon the firſt Queſtion 
is, That though at firſt: View the Homicide might ſeem vo- 
luntary, Eo quod dictur nobilis, nemine inꝑſum compellente. 
Th __  "forgientem hominem vulneraverit, nihilominus nullo pate 
=: Fort fudicandum homitidium vo tuntarium, aut pro tali di- 
= Cum nobilem puniendum. The Reaſons for this Reſolution. 
are ſet down with great Learning and Judgment; but are ſo 
long, that tis impoſſible to repeat them: Fir, They are 
taken from the Definition of voluntary Homicide. 240, 
- From the Texts of the Roman Law, and the Opinion of Do- 
Cors. 3190, From that Particular, that the Nobleman had 
_ "heen immediately: ſtruck before; on Which the Words are re- 
markable, Ex hoc ergo artecudo, apperti ſſime elicitur homi - 
_ © Gidinum bajuſnodi fuiſſe caſuale. & non veluntarium,. nam 
nulla moraunterjacente, evagmato pugione, ipſt nobilit ba- 
Caulo percuſſusranſerutus ſuit dictum percuſturem jam fugien- 
in, & bos pro bonoris proprid redemptione, ut fic ſe. tuere- 
tur ab infuria cor porali revepta er: uerbarihur: After which 
fuollows along Reaſoning; all in the PannePFs Favours. And 
this Cale we take the more notice of, becauſe the Purſuers 
pretended to make a Diſtinction betwixt the Caſe of a Wound 
given the very Moment a real Injury is done, and the like 
- , Liycn aſter the Injurer has deſiſted from beating, and retired to 
Le ave Diſtance; but there. is no Difference, except the Interval 
be fo long, as it can be ſuppoſed the Thought af the Perſon 


ins iünjured 
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injured: was cool. The other daltion'is this Teſbtvod 


in fayour of the'Accuſed} rhavin fach: Caſe; not che orditia. 
 ry/Puniſhmedr, eicher Redefiaſtical or Civil; ooghe to take 


Blace, but only the pare mitior, and 5 | 
| ſtrane Reaſons; which weranndt recite, but refet to 7 
-AMoNnesT other Authors that might be cited for faps: 


| porting this Opinion, is the learned Poer, in the very Section 


cited h/ the Purſuers dir. 4 leg: Com ue Sie n. 9. where 
after he has ſaid what is dited for them, That one killing ano- 


ther who * has provoked: him only: 'by a verbal br ſlip In. : 


jury. ui ef ut ab ordinaria pens iabſobvendas'ſiF; he 
adds. That if: the Provocation Was 
jury. tharwould be ſuſſicient to mitigate the ordinar 


*Puniſh- 


ment ; CIR that, tites' Marr hens, Brrlic _ 

this Al- 

Provocation, is expreſt in theſe 
uod ei ſis i noſtendun, a7 


o 


Andthe Reaſon: 
lowance, in 2 ; 
Words by Gotbofred, nd L 19: dt. 
gui provocatus ſe ulciſei voluit. quigue er e wurm 


Jones tn T lo rv on 251.5151 10. nein 


theſe Authors for making 


Ann indeed we apprehend this Opinion is 19 Wüngeg i che 


5 fit EP HACiphe Gf Nature; for ſcarte any humane Conſtancy 
Quan ſuffer (fuck High real Injury,” withdur the Paſfions being 


iuflamed: And although Killing is no doubt an Exxeſs in the 
Retortion of a real Inſury, yet ſtill it is but an Exceſs, and 


the Injury fliews che Tlring done without De 


3-and: rherce 


fore. becauſe of infuperable humane Weaknels, the Palin. 


ment falls ro be mitigated. And the A Heitten to the 


"ſent Caſe, ds we apprehend, is obvious; Hridgeton had given 


the higheſt Provocarion, not only by a Tract of verbal In- 


juries and Endeavdurs to pick a Quartel, but had committed 


an atrocious real In- 


the moſt provołking real injury, co throw a Gentleman over 


_ ani} Sight of fo: many On-tookers'4/ no Injury: could be me 
| Provoleing. Vea indeed there was more in ĩt than an Injury 
nf. One that Was able ro throw the Pannel into che Puddle 


01 --- H | in 


1 Head and E Ears in a dirty Puddle, inche Middle of a Town, et, 


* 
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in kbar manner, vs likewiſo able to have-ſaffocated' ati 
 Zhare;, che Pannel had ne Reaſon to- wiſe, and 
Fran, as iEhabeteck nette bias word. Aud 
e other. * | 

| h on; the: doing 
5 make hiraſelF, —— — Sword, e 
mwmtuhe Pannel ground te- expect the- worſf ; andiforiit: — 5 
2 if he was obliged to wait till HBriagetuno ſtwulũ have 
ar Dppatt! Bl EY to! give. him the- Blow. revert with a- mortal 
raponn Andzwhen chis is eonſidered. the Faft goes fur- 
ther tu. een ofthe higheſt: Injury: The Pannel 
| 3 pat upon his Defence; and granting. 
idgeton was am Exceſs. yet ſtill that 
robe puniſhed pendiextracrdinavid. - ien 


— Exceſſes/ of -tharr:fort imd three | 
Kinds, cha ef T ime; Flace. and Weapon that ist uſed; and 


Euceſa impoint of Time is: 
the-Incervat ĩa great; becaufeth 1 
Deliberation: But here was no . of: Time; dhe Th 


even with Deatin where 


cent. There is. likewiſe Exceſs in point uf Blace, hen the 
Tajmes -is-allowed to: xetire- to /a conſiderable Diſtance from the 
3 given; and this is in ſome meaſure 
dFoincidest with the other: becauſe it implies: am Interval 6f 
ue Net if it be not great. the Lawyers holdſit to be on 
ly puniſhable arbitrarily... And them ther rhird is the Euceſs in 
the. ſe of the Meaꝑon. Where theretis no Interval of Fime 
or Place; and:thar:1s always agreed eee e ar. 
bitrarily, where the Provocation is hi ight. . 
non What is jaid it ſeems- plain, chat if Bridgeton had re. i 
C ccixedthe;Ehruft. the Homicide wouldhaye been oulpable on- 
ly, and ſoit remainsto:be.confidered;iIf:theCaſt-comes ot 
wWworlefonrhe Pannel, becauſe it was my Lord Srrut hmoreè that 
received the Wound and not: Bridgeton: And we apprehend 


Ie a — en FINE | 


9 4 
8 * 
7 . 3 


5 


was done e incontinenti. when che Injury was -freth: and ad 5 


ws che Defenes: Aud that becauſe, "x19; „ The Puſty bel 
ſigned at Biageron, ſhows that there was no Malice af my 
Lord Strathmore; neither premeditated, nor preſumed fron 
_ rhe giving of the Wound For admitting ir ro be true. that 
min an ordinary Caſe, the giving ng a Wound with a mortal Wen; 
pon preſumes the Dole or male volbus Tarention'; yet that c 
never be, Where tlie Puſh is pointed at another than him who 
by Fatality receives it. And ſo the Caſe comes out thus, That 
the. Pannel in making one Puſn, could not deſign it at two 
Perſons; and - ſo if he defigned it at Briageron, ris i 
ſible to ſay he had à Deſign againſt my Lor armee. 5 
is plain inthe Narres f the Thing, chat che Deſign; though 


— 


G 


preſumed from the-givitig rhe Wound; - vet in point iof e 


it precedes the actual receiving of the Wound, although that 


Preceding or Precedetice be bür momentary Aud therefore, if 
in the very Act of Puſfiug, the Deſign appears t have been 
againſt Bringetbn, it excludes all Pretence of any animur dl 


gaiuſt another who received the Wound: by Fatality, in the 


very Moment that the Deſigi was pointed gainſt che other. 
Ah here our Lordſhips will likewiſe bbleri 


ord, and pu 4 Man Wwirlt it! does not '6Fit TIF pres 
ſumie a Deſigni to K the Man paſhed at, except xhe Wound, 


and Death actually follow: For it is ffom the Event of the _ 


* ud Death following alone; 1 that the Intentic nig pre- 

ee Tinee'Death did not happen to Bit 
the Tay: catmor preſime ah Turentivies Kill hn; Hine the 
Foundation of che Preſumpriotiis removed. or did nor happen: 


Tf che Ble had mif9d him; or ad- not Killed, But weunded 
him ; 3"the Cone mes age elne, "And eee ; 


ed; à8 the Caſe haf 


See een dee r Pe 


er n Rl an pears that the SHA 
| Nt Ry: oo do be anorher < 48. 


hefe ie 


e, char there 
cap be'no . voce idendt preſumed at all A ouſt ay Man. 
| apainſt- Briagrron bimſel ieh bekzeſe the" draw ing 4 


for Tuſtaace,. killing Gigs 1 1 the Killer real 
ly believed him to be Titius; there indeed the killing of Caiun 
preſumes the Intention of-killing Titius. although he Was non 
— flain; And therefpre imthat Caſe the, Killer is indeed, 
| of, Murder: .., n another Caſe; Whare one Man, 
. is killed, pet by. miſtake for-angther,, hutcby Fatality, When 

the. Pyſh Was intended - ati another, whom the Killer Knew; 35 

which is the Caſe in hand. And therefore e do. humbly: rigs 
fit, tharit,cannot:be-lajd.there was an latention to;kill, Bradge- 
bs, fince his Beath did; not follow. Neither can, it be;laid 
ele wWas an Imegtion ro-kill the Earkof Stratbmores becaule 
his Death did moſt unluckily; happen,:.yer. che, init ium. 
upon which the intentięn muſt — founded,” di red Yarn | 
the Puſh being 5 1 
1 e 


: i t he better of 
EET 5 . 
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bor Reaſons before given; but not the other of killing one by 
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Naples: and others, to that purpoſe; and Farinaciut ſays 
that it is the common Opinion, Es ab buc ſententia in ju. 
dicauda non effe reneurudum. And however other Lawyers“ 
may ſeenrto differ yet ia the ti? Place, The Divine Law- 
fot any thing that can he found in it, is onthis Side; becanſe- 
it plainly ſpeaks only of hating him, and riſiug up againſt him 
who happens actually to be killed. and mentions no ſuch Caſe: 
s deſerving Death, as this of riſing up againſt one Man, and 
by Fatality killing another. 2, That t . 
of the Jews/þ Doctors, is plain from-rhe Quotatien already” 
brought: from Helden, where this very Thing of Kifling one 
Man: in place of another is made Part of the third Cafe Rated 
of involuntary: Homicide; and determined not to be capital. 
But zt io, Thoſe. Lawyers who at firſt View ſeem to differ, do 
really nòt differ, when the Caſes ate diſtinguiſhied: For .whar 


they plainly. mean,; is only where 2 Mau by miſtake Kills T2 


. 


Fus, believing him to be Mobiur. This we admit is capital} 


Farality,. not for another. but directing che Blow at the other: 
Bur then your Lordſhips will obſerve. that all Lawyers a⸗ 
gree in this, That wherevera Man is to ſuffer for killing: one: 
when he intended to kill another; thar can only be Where the 
Fotethought and doloſe Intention to kill the other is certain; 
but not Where the Inyaſion: is ex impeti Aud therefore ſup⸗ 
po ſing one invade . another: wit h. an Iitention to hurt, or per: 
cutere, as che Lawyers call is, but wirhout a certain Evidence 
chat kris. thorough Intention was to kilb; there ſuppoſſng the 
low intended for one da kill another; the Killer can'& ſuffet 


1 


Death . And,which-by the by ſhows your Lordſhips; that 
there is no. Luc 


| uch Preſumptien im Law; as, That becauſe the 
Puſh killed the Earl. of &trathmore, therefore the Pannel in- 
tended to kill Briagetos; for if that were Raw, then the Que. 
ſtion could never occur but would be inopt Whether à Man 
intending to ſtrike one, and · killing another With chat Blow. 
is gyilty of Murder, or is preſumed to have iutended to kiff! 


 _ 


4 


7 55 


chat other at x Rom the Stroke was intended? 'Wedballi tron- 
bley our Lordſhips ouly with tyd Authorities on this Point. 
hich are er: ire to the Caſe: The firſt is that of Be,. 
Eintc, Whicl nyo the rather notice, becauſe he ſcems to be 
againſt. us on the general Point ; after iſcuſſing which,” he 
hath theſe.Words, Ipeaking of his on Opinion, Fat; t 


5 47 ¹ aliquem. non occiders, fed Pereutere tant um, volens; 
>: preter, intentionem percutiat wt moreatur.” 5 
3 WE your. Lordſhip ; ſee, that it is no Conſ equetice,- T 
Herauſe the Thri killed my Tan ene e therefore it 
1 reſumed the :Pannel intended to Kill Bridgeton: 
I that were true, that Lawyers Poſition, from whom no body 
differs, muſt: be direct Nonſenſe. And therefore fince Alen 
is no other Evidence of a further Intention againſt Bridg 72 0 
han, -pereutere, except it ariſe from the Death of my ord 
Strathmore:;\.and; that his Death cannot preſume it; 765 ate 
di Hy under the Poſition the Lawyer lays Joe” Thar 
though my Lord was unhappily killed,” vet the Pannel onght 
not ro Jn fer apt yer It. does not appear that he ro ; 


ne Braderos at ar rand ch 
I 1 EL * 
B oro — laid down ot 
diſtinct Lawyer, NM al | 5 
 micida excuſetus, cap. 3 g. where. treating of this very Que. 
2 mg 3 ce, cha ir the 8 Was orrgpatut in Te 
icita, ſuch as an ggreſſor. 0 ich in ſome 
4 8 ee i nocd "not bb e, El 0 5 
Change to kill a third Party: But then he goes her, 
etiam, ut amplius dicta ertendamus, e indi- | 
llicita occupatus, tali tamen in caſu confirtutus Fit. 4 1 
aum iter feciſſet. un niſi 6.calpe reu- Fururus fi Mek, . 
 Juſque Lac, cum infelici fers Gar broninr lcbaben Abe 
im, m Tft, ut reatiboc 3pſocanſamſunin n gravaſſe 
at; — anrernecione nuten EY 
imprudentia atq mn . 


Jour ps” Tee; he is ſtating the Cafe of a rixu; 1 
one had given: provoention as ridgeton dicl, he. faded: fup- 


poſes chat in ſuch a Caſe” killing; the eee, W 8 to 


infer Death; much leſs, ſays hę, the arcidental Hing of a 
third Party And f Lordſhips will obferve he Alerts 
 further;!/Tharthe»Provoker; or! \aubfor rides i is rarlhey to he 
judged guilry of the Siau Ff... O06. mou 
AND a lictle after here bmes et cloſer to tlie raft Caſs: 7 
Qubdd.ſi tamen Cafum adverſarium occidere noller,) ſod tit 
Tatum roctre: Sempronium autenr impriidenter'ſe 147 ob. 
Jiciemem en Terme - Tune certs inpruimm en 
 Phonit: delictum ror aj ure mn delet g. enim is mode-- 
rutorem Tix ſt non Cutefer,. " corpuſgue um futbito Ser 
Propinquo non objerifſer;' Coius A cadenteiforte" remorior,. 
nan nit vuluus. aliamve noxam inde repbrtuſſer unde* Sem-- 
Pronid morsoblata eff ::exemſandus;ergo A *ranto meritd Per- 
__ .euſſoritnns;. e T0 AP Parer.. 
TRI 518 lo- appoſite tos th preſent : Queſtion; tat One 
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vculd think it: were a: Neſo lution onthe: ale. For by that 

our Lo * „ that: notwithſfanling ners being Killed. 

it does not from thencẽ appear, that there 
was re een gg kill the other: Ther other, WhO. 28 be 


je Authör 


4 


at al greater Diſfance, migbe nor Bave been; killed! mighr- | 


ouly have been hurt and oνhðj,d, ahfwugb the Perſbn-t 


5 came unfiappily in- the: Way: ' happenediro: be killed: This. 


is/juſf:what we: have pled: That it des hot 
ar Intention to⸗kill? Bringrton, becauſe he m 
been killed: but he might 5 1 — wounded';: 


there w 


andirherefore; the Panel: oug b not tor fuffer Death. battule- | 
pf cher Fatality df — — . ab /[ubitd"corpire- 


ſun ex" pripary 
ee inſi 


0; fecit And? upon ab thoſe Grounds,. 
D That if Bridgeron had hab bees Killed there 


EC 63 ** 1 
ede exenſare debet unge Cala pots Tur; ir 


; vel rixæ autor fuurit. vel iracumdiam aiteriur Juftans PFo-- 
Vvocauerit id gavd inde; ſreutnin, impurandanrreor) Hete 


»: 
£44 


He not Have > 5 


would 4 


” » 


CA) 


_ would: hatched. no Place for nn be Bur then 5 
1 whatever be in that, That ſince it does not ap- 
peur, (nor cannot, ſince Death did not follow ). that there 
. — 5 certain dnvention to kill 'hifh;iche caſual ling of the 
_ Earl of Strathmore: cant be puniſhable withi Deat n 
2 Bees has been ſaid, fully removes: any Argument that 
be drawn from Sir George Mackenzie's Opinion, That 
Who by Miſtake kills. one for another, ſhould die 3 
— your: Lordſhips ſee, that 25 s only of that Caſe, 
when one Man is certainly Probe Au but no- 
cher is killed hy Miſtake, uppbſod to beihim : That 
ls nat the Ce nave before YA — Wan d e 


Any in this Queſtion, concerning che Pannel s Intention 


and. Deſign, the Circumſtance. of his being overtaken with 
- Drink: is a Circumſtance that affiſts/jn the Argument. We 
_ dowt ſay, that being drunk affords a Defence for Killing; 
. neverthelaſs it is a Circumſtance whereby to ſhow. there was 
07 Malige, or Dole, eſpecially . agaiuſt che Earl of Strath- 


more; ſince every _ mdy conceive; how eaſy it is for a 


Man that is. drunk. ing at one, even to ſtagger upon a- 
other, or not te have the qudgment and Prelence of Mind 


_ tg draw; back. Wen that other an æhrous himſelf in 


che Way of the Thruſt. 1 ec a ect Hon 
Wr is laid down by the Purſuers, in -oppoſition'to al 
We beg Information, is ſo fully obviated, that tis 

0 t xepete their A ot; 9 — whereas the fa L 
That. if Killing. hes wm; ak of: . 


eubeen al, (he It. could not have been a Doubt in the Com- 


mon Law; Whether a Husband ought to ſuffer Death. Who 
+ killed his Wife taken in the Act f Adultery ? But we 
Aprehend, rbar the direct contrary. Conſequence follows, 
That if high Frovocation had not afforded à Defence, then 
Judeed there, could hot have been a a ee eee 
baue died, | becauſe high 
be ehe Doubt: was,” Whether: a Pro 
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as no real co ral Injury to the Husband 5 


Where ther 
2 i ficient 7: And the Eaw ane that it was 
ani 8 ifeque tly -<ffabſi ed Ahe Rule Ther high and 


us Provoa id ought r to alleviare the anten N 

| ** ar Nodarg, Tai ver fort" 7h ve Micita tenerur dev © 

2 dens, "affords d Argument e the Pannel in this 
Sale; nor indeed hath it ON math" wwſifted'or by che Pure 
fig. . fris fotos TOY ONS, But 249, Tt holde 

You! BET. 0 Confequ et 'of- Eyents, s 

E 9 peed iy Cane | 

Sg F. 55 or which ch pred, Act is Wen As for 

* Manes, If one ſetz Fire te a Houle, he is guilty of Murd 

if x Peron bip 1 be! 35 in that Houſe" or if 88 unt 


deine a Houle, be le Fi 1 5 Goody that 0 be 
5 apte's its E 

ths may happe! 
gane ene: 110855 therefore 

| e aw! fully invading ele hg Lane Pack 2 n 
1 01 be liable, i Death Fellowes Che! 8 
be Wich "regard ko e Perſon He inyades, bur never With 
. regard to what Accident Natter pens to another Peron. And f 
8 Car Savigs explains che iter, 44 Fan in hee Words, 
e * * eh nempe 4; Peram re here 
Put ari debear, uit ui fherit. pra Ber: intent ionem. Arg 
20 att e Provegant. mum, zuamrum ad Sens 
| 8 on niche 2 


. Lat verearid. 7061 17 7 

gien. Hiuntun, l Wald, Cut leere, . 

*ris, certain that rhi L Bro ag Rule at. Al in FO — 2 
"Man rite e befuch a Thing | 


os ? 
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45 eta #34. * 1's 7 5 
92 Law of Sean HA 8 e Ferft, 2 
5 V our ancient Law. ven Purſuers ſeem to be the * that c- 
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that according 8d it there Was 2 en : 
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Wirt * and Murder, Sir. George Mac len gie is 
Preis upon. it; Hy] aur Lewe lays he, & eng fer, and. "Mare 
Ar did of old differ, at hon = * & prxzmedica- 


=, de the. dogg fey 2777 | qt 9 e 45 
call it. upon ſurethpu ny, Was eng property ca 
4 Marder, and 25 fork for Obick. 4 af quotes the 
2 rr ads 3.0 5 7205 appointing 
* Murder he. c if ore fl 2 ut ng 'melle, or 
2 commirigs 4 50 e puniſh-. 
te. according. to the . aa. 0 Reveal other As of 
xrliament, to 9580 ch 2255 Leaye to refer ?; Which ex ders 
make the Diſtinction berwixt forethought Felony, and S augh- 
2 of 1 > And though none; of all cheſe Laws parti- 
t e e of Manſlaughter, as they could 
ns n becauſe that was arbitrary according to Circum- 
ſtances ;; yet, as Sir George obſeryes, the Oppoſition and Di- 
 Rinction is chbliſhed betwirt ter by Forethought, and 
hag Mele, WEE The Rar of the one to be lels, than 
at of the ot tore wie 4 re © ma 
leave this. Point as clear and undoubted. e PERS oF * 
"Tax. Purſuer has endeavoured, to no manner of Purpoſe, 
to ſet up others of our ancient Laws, in Oppoſition to choſe 
obſerved by Sir Geor £ Mackenzze, ſach as the 3d Statute of 
King Robey? 1. which, with Submiſſion, is nothing to the 
Purpoſc::. . Fox, „Fire, It does. not concern Capital Crimes on- 
I, but any Crime touching Limb. as well as Life. 246, 
Though the Word. Slrughrer i is mentioned. without adding 
by forethought Felom. yet Fg 2575 Thing is added i in other 
Words, when it fays,. touching Lift or Limb, to which a. 
lone the Act relates; that is bon ht Felony, becauſe 
Slaughter by chaud melle touched neither Life norLimb. The 
T * * N Ac . en eee 7 4 We e nor of 


2 a * I b 3 — * 2 3 Ta * 27 3 4 4 dal 2 1 We, e ; * . it ES 12 12 43 8 EO 4 
2 8 2 9 = : 5 2 5 
' j HWP * ſe - 29 : 
See an Abſtract of ſome of theſe Acts ſubjoined this Information. 
2 See an Abſtract of ſome of thel 1 to n. 
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 wedeemed. But What is that to the Purpoſe, in Quettionp 
go Who Thonld be condemned to Death, and who nt? 


Tux 43d Chap: of the Act of King Roter III. is has 


to the Purpoſe; for as it ſpeaks-of Hairſhips, 8 Reif 
nd e tis very plain: ĩt means on wilful premedi tate 


Slaughter, otherwiſe it would follow; that not only wilfat 


_  Fire-raiſing, but burning! of a Houſe by y Neglect. or 
Pa, would infer che Pain of Death. 7 which no Body eyer 
: Urcamed, And tlie ach t Parag ph makes it farther clear, 


Foyer | 
- Spar the 81 er is 21 ro be b 

Hoyt the lagi "he + e 
. 5 ors fall into à great Nina i in * GR 
Ct they 'fay, That gif he be Ken'd with the Ae, JI arten- 
Tut fuerit per afſiſam fanquam rah. malefattor, cone. 
mnabirur ad mortem, muſt | 


atd cul. 


beau the 


Sheriff could not judge of N It is directiy otherwiſe: | 


Tf he be artainted' by the Allize as ſuch a Malefactor, that is, 


5 Wy common Oppreſſor by Slaughter, Sec he is to be con- 


emned to Death. This is an Exception from the Rule, That 
Murder was to be tried by the Juſtice- yr: This Law 
| Pointed it to be tried n that Arte i in caſe the Perfon Secu 


ö could find his Barras or Bo pear at next Juſtice-Ayr; . 


Pur if he could not, che 8 LE we was' ene impowered 


E is try: And by the by. this does not'concernparticularFa@, 
but e that general Accuſation of being 1d Op- 


preſſor, 4 Hike to the Caſe of à Sornee; vious! habit and re- 
pute an wn Lge Nor can the Lawyers for the Pannel find 


| Hate Word ia che Statutes of Alexander II. which the Purſuers 


refer te, that does in the leaſt preſuppole*that Man, ſer 


as capi 
8 3 317! 


a lin in them: CHIMES . eee that 
e be h ers 
nn we S 7 „ 3.4 42 MH 
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ue 9 5 . Wor 
A bat ſudden 7 ee Debate, 0 
ee t Felony; and cites the Ac. 
ar how. is it cop nary: que Lav, re Bit 
1 e the, fame And: uponthe Words fe 
dhe 8 de bene 
| he Authority f Gicero, in his Treatiſe. de i 
wiiting-as a Meraliſt, and 9485 . 4 
Te Purtuers Aufwer:to:rhe Sch. AG, . 1 5 
EY 5 tridling z for nothing can beqplainer than the - 
ere ſtatedberwi ix; for thought Felony and other Slangh- 
; Ang bes the; Rc flgtutes, That if it be Lozethought 
7 e e eee, 
es ick, - 
2 Ns be: Hall] not — otherwiſe the Act is 
_ as to "Sir Neri an 8 Wann * 


„ . N 


5 Ace mn. 2nd. f 
Weg 115 the 1 N 3 25 
£ Par $ Obſervation, es , Pe | 

4 ames 1; Is intire ty non 
ener een e d 
a F Wal 48. Manffa . | 
225 es che Diftin&ion in the of Manſtught 
Sir 8 Mac kent Nikewite fays Paths blery | 
This AR, as well a As iti his" Erimiuais. And 48 8 pee 
| Oblervarion, Tat u elle 55 by our preſent Law punith-- | 
able by Death; chat fell refers ro he! Acro fPartiament CBA. 
II. and muſt'be examitet FF 
Tut Purlucts "have Farther" Pieds, "Thar the'B 
the 'Sandtwary might be comperent wht At 
G6 Pital; ” which he faunds upon the Starutes of eren 
nt, But this is Bor worth düpuring; fer if rheAying tothe - 
Sanctuary, join d with Repentante, and fe forth, 7 = 

Crime not "capirall, it is all the 117 5 > thing i that 1518 ellect vo X 


Fender the Crime not ital only by * Form, Hut fl 
 The"Subſtance*remains, char According 6 He Law che Pan 


book Death was not ro be flier, At ir ih Rode Time char Sta- 
Toncerniog Refs, whereby Repentance abſotyes a 
dde kun dee e damen bar peculiar, "10d cen eee e 
Köntradiet ſe other Laws, Ach , T 
5 not to be Spiral; "2 
Polaris, Che 9 
5 be keeped and ovterved td 
Point, chat if they Were not found Murc by! | 
They were to be reciirped to the e n N # , 
Puniflirn eat, pr FI 09 OF TO e e een een vo I - Joo. 
"6 "Tx e Ty, That after the Refortatibh? When 
8 e the 7 oe A check sboliſhed, 3 eien 
1 'berwir ghr 08 * aud mene cealk, 
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che Times ; the Presby 
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84 8 mg was 8 to make the. 5 
5 © they N of two Caſe 5 Th 
uly' 1641, an ruce | 4 Abri 1644 
2 Firſt Place, The e 12 4 Bro oF 
2 Thar if that happened, it was an Forer in 3 | 
for fince the Diſtinction was eſtabliſhed by the old Laws, and 
chat chere was no Law at that Time OR: or- repealing 
thoſe. old. Laws, the Abolition of Po] ery, 4 
to the Kirk in onen ee, w [Eh no Reaſon for Judging con- 
trary to the Ciyil Laws that were ſtill ſtanding 
- Efſcape of that kind happened, it muſt be arrributed: to rhe oyer 


great Zeal, and, if we may 


thuſiaſtick Keeaneſs of thoſe Times: And we do apprehend. 
chat the Act 1649, and the Act of Charles II. were intended 


x0 correct che Errors chat 
In. 


- Ar the lame Time, a8 to che ewe Caſes * the 1 5 
25 Abing to the purpoſe; for as to the-firſt, which is Fraſer's. 
There was not one Circumſtance pled or proved Which. could 
make the, Slaughter chaud mee : But on the contrary, it ap- 
peared direct premeditate Murder, no real Provocation, but a 5 
Quarrel about a 3 a Murder committed in Revenge, u 
n the Slayer s h caring the Perſon killed had murdered h 


Brother, Which 2 Am 


7 = And for | 
. Currie apainſt SIA. 


a 


of the 1 
if an 


be allowed to ſay it, a ſort of En- 


by, 109 Bren 7 Zeal gs erept 


oh 1 > 


plied a premeditate Deſign. - Whar 


remarked 1 abe” Caſe, 


gives ſome Notion of the Spi ict of 
tety · took Evidence whether 2 Mur- 
der was accidental or wilfül, they found it to be wilful; and 
nowiſe accidental; their having done fo, was taken as Evi- 
duence in £oprr, and even che Wife of the Deceaſed was ſworn 

as a Witneſs: Things tis hoped not to be drawn into Example; 
only ſo-far-it ſhews,. fbat oven. chen it was a Conſideratiog by 
The Presbytery themſelves, Whether it was a wilful Murder or 


: | * which ſeems to n an  Eltabliſhment of the Diſtin- 


s ſubmitted. . This indeed may be 


e. © 
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E Bur in ſhort; there is ndt one Circ IT 
whole Cafe that could exclude the Premed. ation ot Fore. 
thought, but all quite on rhe cbutraty. ie ae e een 
TRE other Caſe of, Mar ſpat,, in the 1644, 56 4 Rttle tü the 
. purpoſe; he was libetled for” wilfal Murder, and hie confeſſed. 
ir, without pleading any Defence, becauſe indeed hie had none: 
He in bis Conf eon adjeted ſome Circu ces which 
might have given 19 55 Colour, but indeed Very lirtle for a 
Defence; But he offered no Proof even of thoſe Circumſtan- 
ces; 400 tis own. Declaration chuld be no Evidence of them: 


They were not intrinſick, but extrinſick Qualities of the De- 
Knife. Where: 


that chat was Marder And theſe bes 


claration. He had abr repeated Stabs w 

could be'rthe*Quefti 

ing all the 9 rhe Purſucts bring before the Acx of 

C arles I. tis plain they prove nothing by them 
As to che Act, Charles II. it is humbly infiſtec fOr the 

Pannel,” That it introduces no new Law a Ain? any Perſon'ac- 


cuſed of Slaughter, but aſcertaĩus fomewh: ar in their fayours,. 


Dis. That coſnal Homicide, Homicide in Irwful Defence; 
and 85 committed # on Thieves; &c: ſhall not hep 
niſhed' by Death. And then' further: ftatutes, That even in 
caſe of Homicides caſnal, it fhatl be 2e am to the Criminal 
Fudge, with Advice of Flle Council, to fine bim in hit Means; 
Wc. or to impri ſon him. This Law feems introduced to cor. 
rect ſome Abuſes that ad been; whereby Fee, . falli 
under ſome of thoſe Deſcriptions, either had been 

with Dearh;. or at leaſt that it had Been made a Doubt of, * 
cy might not be fo puniſhed. What thoſe Caſes were, does 
indeed not appear from the Records, ſo far as the Pannel's 
Procurators know'; ; but- ir ſeems fuch Caſes; ar 'leaſt' ſack 
Doubts were. Bur then the Ack does not determine what was 
meant by cafual Homicide, and does B n means fay, that 
OK: was to be reckoned omg 3 except ne 
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* om FREY ns err | 
quite different, at caltbeyond Slauph- 
tor OB Fs is.concerning the ſeveri 


0 f des even Ho picide in De- 
ad Homiqi 5 pon Thieves, Be. are bro 

— ral Deſeri SY x calual Hom e 
ivce-as-Bxemplifications gf the general Deſcri- | 


icide;. and theſe 


2 hrer daloſe, committed 1 by 
© premetlitare 9 or Malice preſumed to be taken 
Kom che umftarices im: diarely . the Act; 
therefore, FORT critical Exgepti 80 © taken 75 5 
Aule, yet materially. there is no 5 5 tion lyes to it, 
becanſe when 6 ual is taken in the : extenſive Signification, ag 
OSppoſite te 4 Ly and dolo/e Slaughter, all the Species 
mentioned in the Act do properly enough fall under it, _ 
Degrees of caſual Homicide, . And indeed it is Worth ohe 
ker xing, and 1 in this Cale for the Pannel. that the Rn- 
brick cannot be ſaid to have been: indigeſted-or adjected by | 
mare een ſince the ſame Rubrick is uſe of in 


1 again repeated 4 4n Fhe 2657, N r e 
whri 75 E arother plain. A gument 


* 


re chis is ſuffcient 
han urſuers incline to 
— 1 2 Was meant, That can allow of de other 
ion, —— What che! Law- 


* * qmm T* 3 
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nd bh . r zi SA; Son 8 eit 1 2 


_— 


6ͤ— — . . —— — 


A 


WS, that 5 905 Homicide was intended tc 


2 (. 73\ * | . = 
vers call capable Homicide, ſo as that your Lordfhips aud 
The Jury may judge from Cirtumſtances, whether the Slaygh-- 
2 r is to be reckoned as caſual, Or ä 17 cally. malicious, from | 4. 
. li = prepenſe. . JVVCSTFCC FOELS ET RLEPRE RNS 1 1 3 
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Tux laſt Part of that Act of Parliament further enfortes 
that Matter, Which gives a Power not only to fine for the 
Uſe of the neareſt Relations, but even to impriſon for caſual 
Homicide. Now, how is it poſſible to believe, in Confiſt- 
eficy with any Juſtice; hat a Man might be impriſoned fot 
a Fact intirely innocent, and nowiſe either culpable or crimi- 
nal? yet ſuch Homicide merely accidental is: Aud therefore 
this ſhews to Demonſtration that the Legiſlative underſtood, : 
that under the Deſcription of caſual Homicide. ſuch a Fact 
might come as carried a cup along with it, and was not ab- 
folntely-accidentdt or mnotent. Eoin 
Ap this being the plain Meaning of the Law, it muſt te- 
main only to confider, whether calpable Homicide, or more 
particularly the preſent Caſe, does not in a true and legal Senſe 
fall under the Words caſual Homicide. And we hope we can 
be under no Difficulty to make that good, from what has been ; 
already ſaid; Fin, That even by the Fewz/þ Doctors aud | i 
 Ihrerpreters of the Mo/aick Law, Homicide wirhour Hatred . 
and Foreſight, hath been called can], Homicide; the Paſ. 
| ſage above cited from rhe Collation of the Mo/aick and Ro- 
man Law, exprefly ſhews it. 2.40, All that has been ſaid from 
the Texts of the Civil Law. and Lawyers, prove it; ſince they 
ditectly call Slaughter, ex ſubsto impetu, ex calbre iracundie, 
in rixa, where there was juſt Provocation, cajkat; caſiu ma- 
git quam voluntate ſit; caſuiĩ magis quam noxe imputanium > 
And all the reſt of their Expreſſions plainly e K agcane 
All Slaughters vaſual in the large Senſe, except that which is 
done doloſo animo ocridendi. zrio, The Expreſſions in our. 
own old Laws prove the ſame thing; thoſe kind of Slanghters | 
axe called chaud melle or chance medley, which is caſual : 5 
And ſo Steen ſpeaks, in the very Place the Putſuers * . 


1. Man laughter 8 nn he an 
ef abt which. a of +þe. 1 170 be. 7 
. &y chav melle. There. . Fone, Tigk s lee cbg 
is expreſly bro be 5 the ſcription 0 
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Ag we, dee this holds in gener, ſo it holds. 
Mare p. 

. ed agai 30> 
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t Words, Fay. removing at all 


lion and Bout that ma 
5 — e units. mh, 
| underſt 


ood. 7 dro, tl he Particulars ena 


+ it is for mg 34 Haube At choſe Parricu-.. 
lars; for it can never be pretended, that this or any. AR, of. 


- Parliament could remoye. all Doubts, even upon unforeſcen 


Cales.. ano; ob iigh ht happen, rhas could not fall under 
- rhe Wor 21 of that N or e Homigide cammitted 
1 


ng a Mob, ſtrictly peakipg, falls under none of 
the ords; or Homicide e in dete the Eſcape. 
of a 3 actually impriſoned, and endeayouring his E- 
ſcape: And many other Caſes may 1 figured. But 2.40, -Ac-. 
cording to. the. Interpretation NG inſi der the: Act of Par. 


liament does remove all Queſtions,: ſo far as humane Eyes. | 


Y that bei the C; ©, We er che Letter. Ae "I 
EA U, we are meld nod Mer the Be rſt firſt Branch of, Caſugh. | 


J angels Caſe, where w e 


Lord: * 

* 1 va = wand Therefore tolls; chrectiy, n che. 
he hue State. 5 
affords no ſalid Argument, pil. 2255 That the 82 | 
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could-forclee, ifthe Words caſual Homicide) be taken in the 


Senſe, we giye them; and on the contrary, it does not re- 


move all Queſtions. if .calpable  Homici 88. and this very 


Caſe, be not᷑ included; for then the Law has ſtatuted Aae : 


upan chem, eicher one way. or other, but hath only.ſtacure 

upon Murder merely accidental al. 1 8 in Defence, and 
| bh. Ws. NPs, Bed des, that it may be ber 
without 


1 75 


25 avichouranſiScverch That 2«calpable-Homicids isa Bpe 07 
MMomicide in Defence, though dot \pteciſely in Deienee wo 
Mise, ig is in Defence agar a fuxrbss Injury chreatned, and 
© _cexpefted from cho prior Injury already given: And on theſe 
; — rg v bly apprehend the Act of Parliament 
makes nothing agaiuſt che ; were but rather favours him, 
i ſihce the Queſtibn . ĩs anent a Homicide | purely eaſual as tb 
othe Perſon chat was killed; and ieh Conſideratten ĩntirely 
dAiſti his Cafe frombrery other Caſe png ee tried 
:fince che Act of Parlizmenc. © And it may not be improperito = 
notice, that Sir George Mackenzie ſays, -The'Word'Calual, 
ain he Nubrictefithis Act, is talen in the lam Signifitation. 
»Andowh' _ 9 it in e lame lax Signifcation in tlic 
"fa | 
Ir is nom proper to tale Notice of Sir-George- Ates. 
-27e's Obſervations upon che Ar Act, Famer l. And in the 
Fir Place, I Sir George tbe ſuppoſed to go as fur in his Opi- 
nion as the Purſuers plead, re maſt beg Leave to oppone tlic 
Law. and ſubmit the Interpretation of it to your Lerdfhips 
Judgment. as nor ſufficiently ſupportiag his Opinion. 2, 
Sir George ſays nothing ainſt the Stanphret's being-cafual 
rin the preſent Caſe; where" low was intended at one, an 
{another ſtruck by Fatality. 370, His Werds do not go ſo 
fat as rhe Purſuers would ſtretch them; for in his Obſervatien 
on the ſaid 5r. AF, he 'only ſays in general, That chaud 
- melle, or homicidium in rixa commiſſum, i: capital by o. 
 1prefent iLaw And io it is in many Caſes; for inſtanee, 
| ket choKiller4 is che Provoker, where: he reiterares'Strokts 
in ſuch a manner as to ſhew a'Forethought and formed Be- 
ſigu, although not premeditated for a long Interval of Time 


before: But Sir George does by no means ſay, that chard 


melle or homicidium in ria commiſſm, is in every Caſe ca- 
pital; the contrary is moſt certain, bool rut a 2255 
e re de neticed. © 15 
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)bſeryar n-the goth Act is nowiſe againſt us: 
be ſays indeed, That Marder, theugh: commuted without 
dren ght Felony, it puniſhable with Death. By which 
he muſt mean premeditate Malice 1 and xhat is: true; for no 
doubt Malice, where: it can be preſumed from the Act itſelf. 


is Obſervation upon 


| and where the contrary does not appear from Circumſtances, 


ais puniſhable by Death, without further Forethought; but 
chen he ſubjoĩus an Exception, which leaves the Matter where 
it Was, except, ſays he, it be. caſual; thar is, according to 
the Words of the Law: And ſo the Queſtion remains, What 
Enn Purſuers uſe an Argument, which ſeems to be of no 
Force. That if, Manſlaughter was not capital, then the | 
Crown could not pardon any capital Slaughter; becauſe by 
our La the Crown could nor pardon Murder We might 
aſily admit the whole, without hurting our Argument; for 
if it he true that the Crown could not pardon Murder; then 
it: is likewiſe, true. that OS Lace ada eee Slaughter that 


was capital; becauſe no Slaughter was capital but Murder - 


Nevertheleſs the: Poſition, That the Crown could. not pardon 
Murder, is not ſupported by Practice, and we doubt, not hy 

law; becauſe in ſeveral Caſes, even of Murder, the very 
Ring ſtatuted is, That the Perſon ot the Criminal call 


inthe Ring s ill; conſequently the King can pardon, 
as well as order to be put to Deat nn 


4 | | 2 2 + E My 5 - 4 1 * 3 15 SEES 
In Purſuers, in their Information, next:go on to men- 


tion a Bre many Caſes that have been N the Court 
111 he Act 1661 and: the firſt mentioned is that of Wil. 
am Douglas, which appears in the Records, and is noticed 


2 by Sir George Mac ten gie, andꝭ is indeed noticed by him as' a 


Foundation for ſome Things, wherein he ſeems to go too far. 
But this Caſe will never eſerve any Regard; it has always 
been look d upon as a hard one, and we are afraid a Reproach 

on the Juſtice of the Nation. But at the fame time the Fault 


3 


* 


7 did not ly on the Court; it was truly the Jury; for the Trial 


Went 


* 
8 4 
þ 


Pg 


3 . FDI 


+ went in? — be 
particular Pleadin s to this goes on Record, in that Caſe: 
80 thee: What Sir George ſays ↄf ir cou þo from cpers, Memo-- 

* of Things Hot: thought fit tobe record : ; 
Tun next Caſe mentioned is that of. N 0 f. Nico i in the 1673. . 

Which can neyer make for the. Purſuers; becauſe. there your 

2 ſuſtained bot in the Libel and the Defence, though. - 

_ . indeed che Defence Mas not proyed: nere n — 

ers ſay; that the Defence was upon chuud melle,,or.col- 
_ ;|pable Homicide; che Cale is With us, N Tables 
E — the Defence. And although in rea : 
oyed to be wilful Murder, and TH 5 proved; 

a_ on far ĩt is on the Pannel's Side, that a Advocate inſiſt. 

ed:Nvcol/an was wer/ans. in re. illicita, b 7 carrying, a Gun 

high he ackne ed ed uſed to gg off on half bend; yet N ur 

--Lordſhips: ee „ That the Gun went off 31 

. Struggle: 'And.it an Ar Pee from a Lawyers Pleading be 
be for/any; thing. Sir 1 705 Mackenzie pled for the Fan- 

nel in that Caſe. ſome; of clie Very ſame Principles we now in- 

-Git on, That there was: 0 e 4 9 170 —4 : 


led. and tbat the! Gun went. off in a, 
p -the Caſe is nonght in the Argument, and 1018 ha fra — 
it is cited It is ene Mags was laid 20. be drunk, 4 I thace:- 


was not a-preyious Quarrel; but then there was nd Pravoca-- = 


tion, no fuHp̃ta gauſa wracundie,. and, no iracundis at all but 


the Gun was twice e rd . dr th 


+ # + 


hird Lime 
the Man was Killed. e As 
FT x third. Caſe mentioned. is Murray contra Go. vet 
leſs to the purpoſe than any other: For there, the giving the 
Wound was libelled ſo. far premeditate, that. the Slayer fal · 
do wed · che Perſon out of the Houle. A hp 1 killed-: 5 


kim without any, Provecation :.;And not one ſing 
4 


pled in Defehce, but a ſtrange MF i made, 8 Jon 75 
mould. make an Inquiſition in order to diſcover who was t 
ft A ggreſlor.; 25 ey Was not t once pled that 1 Pane * 
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eur or Propeker. - Whar'can de we Meining d 
ich Caſts? JJ. 2600169 
Nen 1s that or — which 
indeed, is ſometfing Mbre to the Pur yet does tor 
ial BE the Purſdefs Intention: For did not there 
Hud. eve Hòmicide n e. "EXE Whar Was 
i indeed ſuſtained ehe Label, and c- 


her 8 re Of by the by Was Hameſucken ) the | 
alu by the then Pannel. 

Ther Cale Wits 7 172 * A 
an by e 5 zue to have 


ned Inſults from 


_ 


; Rs whey yo wainly Founded upon Pro- 


 "*Socation by oma Woman, nd her chr Weg a 
RET oc f 8 * Whith 
1 ova a Fact culpate from the Libel, 

Mo r bore reiterate Strokes to hay — 5 given the Woman 


/ 


| ttack upot''s' Wo. 


M 9 Female Sex,” at leaſt, got returned them with any Blows: 


9 Tn) If that kind from a Woman, can juſtify Blows 
5 det 168 reiterated Blows, and deliberately trampling 


Bok: 


add Difference af che Sex, made fach' an Attack a barbarobs 


2 Weapon, would make a Blow with a mortal Wea- 


Bard, Throw ing her oyer ber Stair, and ſtill continuiag 
© her: There, the preſum'd Bifferener öf Strength, 


Barer; uff as in favdfion'by a much ſtronger Man againſt 
e er by a Nat ag⸗ aint a Woman, although not with 


g. given 35 uch; a Woman or weaker Perſon; come with- 


an {A eſcription of Self · defence: Which'is a Caſe that Law 
Vers Hate, Although the ſame Thing would not be good, if 


"they Were of equal Strength, or that the Invaſion ven by : 


the Woman, of Perſon of weiker Strength. 


"Knbrazx Caſt mentioned, is that of Coppicheet in the 


"#694. "But fare your Eordſhips muſt de weary "of ſo many 
fes, 10 Artie te the Purpoſe: Fer neither there is chete 
ne Circarniſkai&'pled upon to exeindeForechoughr, or'to 


fling 


Wow har he Thi g vas cal in any eule bur ſome: 8 


. 0 78 005 „ 
fling Ohje Gina 18 Format Libel: - Opls, ind 


Dünen f, was fqupded en. 
ſhips dj A ee who can e 
JE. Bon ſora I 1 by FE Shs 0 f is . 
; | 0 upon eng o » | 
S 9 0 * 0 e ems a ver narrow 8 ik 


E. m., the w Burden, ofthe. Pur ders Pleading turns 

Ife en Zhu whols Br there was re and * Fe er 
RG ee Pop 5 0 him 

ein .fight F 1 7 Frum e 

 fors,could. nb. plca 125 even of Sel 

inder bringst 8 Caſe. within, What | 

And had it nar been for rhat. Circ gg is.impo! ible the . 

Deci ſion could VO 5 e as, it, went 11 ck. che Kings 

Ad 8 95 admitred.ths Defence, barring that Circay nſtance. x. 

but in upon that, a5. What governed the. Cal 

_ the. Deciſion .is,narrow..: ..' UE 5 

nx Putſners allg. menti pn the Ca; 12 Byrnes, of Gar: : i 

* os anno. 27 1 5 90 Hin Y-a 25 ot and it being 

hy Pen 2 not be dwelt upon here, , 

Tx next. IA 1 How 14 of Gr e 17163... 
Ab meet 95 re 4 n Murder Was . 

TD 25 We exefe dope with — 


* I 
» > SY 7 15 
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69 15 e wa way CT the 5 real. In- 


d 5 EE by kh e PanneL Aud t hough it a 

ins pled, That t h Tabel 45006 * . 

that was contrary to the Libe if the at had come 

" ty ut, the Libel vga not have een dige Aud there: 
fore, That Caſe do does not at all meet; o TY cre werenet ſaffi-- 

_ cient Circumftances. to exclud 8 ebe he len en lo-mych. 25 . : 

makes, EPS _—_ La l ll SIT 


A mA . 85 
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Ax6r IER | Caſe they mention, is char or Thomas Res 
an” ey Roberts, zcth Fuly 1716 ; which makes againft | 
the e $ it is ſet forth Theinſelves ; Fot there the 
Lords did fuftain' e Defence 8 provocation by Words, re- 
ceiving a Blow on tlie Face, bein 8 down to the Ground. 
and beat with a great Stick or Car-rung, relevant to reſtrick 
the Libel to an arbitrary Pumiſnment. And though che Words. 
To ihe imminent Danger of 6 Feed Life, are inſerted as they 
were pled in the Defence; 2705 that was not à Fact, but a 
-Conſequeiice infęrr d from the being ſtruck With a Stick. : 
And if the Pericalum Vite had bern the Foundation on 
Which the Interlocutor went. then it muſt have been unjuff; 
-becauſe no Man alive eyer doubted, that a Man in Self: de- 
fence, might law fully Kill, wirhour being ſubject to an arbi- 
trary Puniſhment, or any Puniſhment Whatſoever: Bur the 
_ Caſe was, That yen Lerdſhips foünd the Provocation and 
phe Inj ur ies reduced the Fact to a Bomicidium culpo ſum. You 
ſuſtained the Reply, That the Defunct was held by 
7075 Ney at the Time of receiving the W ound, becanſe that 
| excluded the Defence, of the PanneP's bein upon the Ground 
when he gave Wound, and made the Fact amount to Mur- 2 
der; becanſe it never was doubted, but if e one ſtab another. 
eſpecially with a Knife, which is ſtabbing in; the moſt barba- 
rous Senſe, when that other is held, and To put our of the 
State of doing further Injury, thar i is Murder by the Law, of | 
all Nations, 
TAE Palfiers likewiſe mentions Caſe of Davidhs, wich- 
: ont noti icing either Date or "Circumſtances; and therefore the : 
Panel conclude there was no Deffnce Pproponed, ok. 
claſive of the Dole or Forethougt. 3 
Tux Cafe of Lindſay and Brock, the Greenock Taylots, 5 
is very far from Putting the Caſe out of doubt, or indeed 
touching it ar all. The Caſe was, That the Defunct was en - 
need out ef his Houſe, and was attack d by two at the ſame 
dime; and when he and they were on the Ground, * of 
. 5 5 m. 


them, which came out to be Lindſay, ſtabbed him in che 
Throat with a Pen · knife. There your Lordſhips did not fi. 
ſtain the Crime as capital againſt chem both, oven upon the 
Art and Part, but only againſt the one who ſhould appear to 
have given the Stab, and that came out to be Linaſuy But 
then indeed you found, not without Difference in Opinions, 


That nevertheleſs he had: the Beneſit of the Indemnity, upon 
this Foundation, That though the homiaidium was: doto/um,- 
becauſe of the Circumſtanges, yet it was not from Malice 
premeditate: And the Majority were of Opinion, that che 
Indemnity excluded norhing but premeditate Murder, and did 
not touch any Caſe done in nixa, notwithſtanding the Per- 
lion guilty might be the auctor rixg. This does by no means 
determine any Queſtion bet wixt a doloſum and culpoſum ho. 
micidium; for that Fact was inſiſted to: he doia ſum and indeed 
ſo found. Tis. true it proves that an Indemnity may reach 
even a homicidium dolaſum, where: the. Dole aroſe immediate- 
| 1 and act ex intervall; but that ſays nothing to this Que-: 
ion, nor is it proper to enter upon the Argument about the 
Indemnity, now: that the Judgment is given. 
THE Caſe of Matt beus the Soldier, che Purſuers admit 
was of the ſame Nature, aud ſo needs no other Anſwer; on- 
1y; That in that Caſe, there were no Circumſtances ſuffixi- 
Bs: to exclude the Dole, or make it only a culpable Homi- 
eiche 175.3015 257 197 ban $ Sago v1 
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Tuxsz are all the Cafes the Purſuers have mentioned, and; 
if Numbers would do, no Doubt there is enough; but yort 
Lordſhips are to judge how far to the Purpoſe: And one 
| Thing is remarkable with regard to them all, That not one 
of them touches the Caſe in Hand. in o fur as concerns the 
Slaughter's being caſual as to my Lord ö trathmore, the In- 
vaſion being intended againſt Bridgeton... * e 513 in 
Bur no the Couneil for the Pannel beg Leave to take 
notice of ſeveral Deciſions, even ſince 1661, which directly 


£ 


 *ſtablil-che Point pled for elt Faunel And ehe fg i . 
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L | fois 
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2 Oe n ds 80 4. 
obſerved by Si v Gvooge Sonar 5 Ae 
killing Nu The Deſunchs wre three, ee 
| — e ee ene tb: Houſe, alen pus. 
_ vivtlenr ds apon L whereby Ma/dn was fort chrom 
bim ui and char he fell againſt a Stent we, Fhat the: 
Wound. was nor moral; but Naum died em malt regimine. 
3 That. 9 wmgtely daſual, unc in Self. de- 
fende, 


dice; \Rezflor bei 
FEibel only welepenf re -afer "rip | euch: nariν,m˙ 


m ai romirtetiall tothe KnowkdpwoftheTaqueſt. Here 
your Lordſhips tee; the Killing ondy ſuſtained 12d Pagans a6. 
raum, bone regard woche Ates Defenots, ce 
wor; they ——ůů —ů — ie; even Fron 7 
pen enenuralinarts- Here then Wis ae \ Momicide; 
_kaſldined only 1 benen oxtreordivariam, "though neither 
tet aſh; 23 Sctfdefeace; und ſe there can be n 
"8 ment more direct ap e Pint no pied: 
b Bere the- ane ame üceiee "once . That it 


| on, That in that, aud ocher like 
_ Caſts to be mentioned; a Mott?" Weahdr was not uſed ; for 
Fan ann 2-3 pers {Whas io fuffiefent be malee a Homicide on- 
| ble? Ang quite another, Wherher, in our Law, there 
Icke Thing: Homicide; though neither merely 
cafual;' . ont ang of the'u a deadly WI. 
pon bers into the Argument, Whether a Homicide js deloſt 
vr culpable only ? But ir makes nothing te to che other Quelti- 
. en ce er, not Be merely eaſual, although no 
bn nis uſéd, as W Tens this Deciſion, 
and the Cai of Bain tae the Puffers 
ANor unn Caſs," is that! of Giengen and others, Ach 
c, 1684; Where thö Pangels b. Aceuſed of Matter, 
_Forkillin rhe/Defanctins Seife 5 Th ence prop 
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arten, The Lords ite padre 1 


2 9 inflicted 210 other 3 


1 


98 Wing the Dufande. was the Grit 4 


 Pinaels, Js en OR and that ¶ iliam Green 
yon, or ne rorher of them, be re the Fira, - 


che Defun@ threw'the ſaid Yi/iam, atone or other of them, 


dn the Fire, and fell upon him himſelf; and then, afrer che 
Souſſte was over, the Defunct did riſa. walked ip 

Aiſcoimſed, | and! of new: again, beat the ſaid Millim Griar- 
: . and threatned to ki him, if he would: not be gone; 


the Defunck went in good: Health to the Dbor Thercaf. 


ter. Theſe: the Lords ſuſtained relevant to liberane from the 
ordinary Pain df Death. Here is another Deoiſion in Point; 
the Crime was not found merely caſhal, or the Court muſt 
| ave aſſoilzied; at leaſt, could: only Sos — 2 and 


eg — | 2 
Fey C06, 4s tharof Alan . Aer 


n 


MG. 


this Defence, - That there was ious 


”_— reer Murg, Miniſter iof- ©; 52 


und when they were zequied to 
ee tobt the Keys from the Readle, aud bent che 
Notar, 5 the Miniſter's Wife, and others, before 8 
ter was Committed, relevant t. feſtriit che Slaughter: to am a. 
bitrary Pain. And fouud y dt further, Thar if a actuhl Rt- 
etempt was malle, by throw ing great Stones at the Miniſter, 


before commirting che Slaughrer, that that was. ſuſficient co 


: berate from Ahe Slaughrer Vamp liciter. Sure che firſt Parr 


of rhe Defence, implied neither accidental Homicide, br 
 28elfidefonice; but a Provocation by nenen Vet the 
_ AIC — 27-4 9 A ent IS yh 


-ad did zupnderhe 85 


and dow, 


for the Murder of John Ruye/, where 
| — C in xnder-ty lar, ail | 85 
C 


"Qs 


” 
* 


. 
I . * 


: Cale of 


uf} "Obvthe In Aewenbenctas ſme 'Vear; Judgn 

was given, very oppoſite to. the Purſuers Pleadings. in 4 
Captain Price and others, ho were proſecuted for 
2 one John Neid a Tradeſman of Glaſgou, and Ser- 
J eant ar: that Time, : of a Guard kept in this Town. The 
Caſe was;: That Captain Price, aud others with him, had 
made ſome Diſturbance in the Houſe where t ey lodged, and 
commirted ſome Rudeneſs to the Landlady = her Maid, 
which oceaſtoneũ the Guard tobe called; and when the Guard 


beume, commanded; by Reid, and entred the Room where 


Price was, he and his Company reſiſted the Guard, and one 
of them ſhot Neid dead. Fhe a et ae oponed was, That 
:44.-before any Guard came, a Meb had begun to riſe, and had 
2 cred at the Door where the Officers were, who had 
| the Door upon:;;themſelyes;..and cried to ſhoet the 
7 W Words to that Purpoſe: That when the Guard 
ame, they did not know it was the Guard. but reſiſted 


and fired, from apprehenſion that it was the Mob, and ſo 


4 Killed Re id this Chmmbader: Uf ithe Guard”: The Lords 


 fuftcined that Defence relewant to reſtriti ibe Libel... 1 5 


in that Judgment, beſide the Eſtabli rof eh 
N this may be obſer ved? That Neid was kitled k 
Miſtake, as one's "the Mob, and there neither was nor cou 
be any Provocation from him; neither was it pled, That © 
the Mob had given any real, Injury, but only were gathered 
in a tumultuous way. and uttering injurious Words: Vet 
the Court juſtly reſtricted the Libel; though tis lain the 


* 


Slaughter was not accidental. except in ſo far as the Com- 


mander of the Guard was killed in Place of a Mobber. Nei- 
ther was it Self · defence, becauſe the Pannels had no Right to 


kr eſiſt che Guard, only there was an Injury by the Convoca- 


tion. and an Apprehenſion given of greater Injuries. though | 
that. henſion „„ bange. 


pF „ng Caſe of Captain e on the Boys from the 


Hbboy, may likewile be l but * a well known 


240 68 oa: "" "O. 


} 
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RET Hon Caſe is that of Enſign Hardie, 6th June 1 70: = 


Hie was accuſed of Murder, by giving repeated Fhruſts with+ 
a drawn Sword: to one Smith, who ar the Time had ne Arms, - 
whereof Smith inſtantly died; and tharthezafterwards boalt- | 

ed of his Crime and Cruelty, telling other Gentlemen, That 


he had bowed his Sword upon the Ferſon of a Fellow at Scar- 
bridge. The Defence proponed, and ſuſtained, was, „That 
.* the Defunct was the firſt Aggreſſor; and did take hold of 
the Pannel's Hvrſe-bridle; and when be Was holding the 
Horſe by the Bridle; did give the Pannel —— the 
Face with a. Rung or Tree, and wounded: him to the Effa- 
ſion of his Blood; and that the Defunct᷑ bear: the:Pannel 
from his Horſe Theſe were-found:relevant'to reſtrict 
the Libel. 7 a 3 Puntſoment--. And then the Re- 
252 Was ſuſtained relevant to clide it. That the Panmel 
6 bear the Defunct on the Face with a twiſted Rod; before 
he ſtruck the Pannel. Here again the Point is fixed; no 
caſual Homicide, not Homicide in Self defence: Aud fo your 


Lordſhips had found by a former Interlocutor, wherein you - 


_ repelled the Defence, when proponed as Self- defence, but 
Vet reſtricted. the Puniſnment, becauſe the Homicide was cul 


le. a KY Ke ME Str tt bo on Hs os ts AST 4 
" A fifth Caſe, yet — is, that of the 1ft eee 


i 1 Maclean, who was accuſed: of the Murder of Jams 


Ewing, by ſhooting" him dead with a Fow ling. piece, when: 

Ewing had no Arms in his Hand. The Defence-ſuſtained: To. 
Ge the Libel co an arbitrary: Puniſhment: was, That 

sche Defunct quarrelled the Pannel, under the Name of Ra- 
1 ſcal, how he durſt carry a Fowling· piece, and that if the 
Prince had his own, he durſt not ſo do; and adding theſe 


Words, That ber Majeſty was but a Whore, and thereup- 


* on aſſaulted the Pannel for taking his Carabin from hun. 
FTheſe are the Words of the Interlocutorʒ and i i 18 1 — 
- that: no 3 be made upon os 


} 


5 * intin Blood, 


Awornen \ Caſeis, — er hgh bes 290d Nene 
He was adcuſod eee by 
_ ting hun doWe to the Ground, und giving Mir feveral Strokes 
and Beuiſes, whereof he died. Vour ones ke 


Libr l onty-relevant to thfer an unbiurury n 

| Melon ran indirely:calual, nor pled ce 
Aiſuſta ind the Defence, bar ehe'throwing + er 
ently a Wreſtling, out of #0 'Mative, an Ser jour 


Ibreto the — was verum , und in Habit 
elrvant to: elidethe Libel it — 

NE Caſe of — yd Mareh: 171, is not io p Ibn a 

: -ahtcorhers above'mentioned:;- bur yeriit does aſſiſt in 


don: Fer chere your Tordſhips Toſtained 'opprobrions 1 


Wuage and-Invaſion, beating in a Scuffle, without 
Pen ment of ift 

with a Swend, even che Killing ſhould*be proved to 

Shave ben wirhdut the Door of the Howfe, when the laſt 


Beating 3 1 ro gerne ee within” the Houſe; . 
1 ſo wy 


4 8th 1711; the of which are ſo well Lon, 
chat tis in Vain ro-repeartichem:; ſure it was neither accidental 
Homicide, nor Homicide in Defence: But the Lords fiſtain- 
= ad the Defence, TharttheiBearing was es . 
. onjunction with-aiiy two of the following Defences; vx. 
comunried by tem was in a Tuilsie ur 
mixed chemſolors, to relieve a Touth 


5s the Defunt?'s: or m with bim. Oi, 

— — e comet rhe 2 
| aſe of es ns, . e Hibel ro an 
ft {Taman ted rium Mente vorth | nvticing, en 
| December 2712. the Dal uf Ser) Date, Who Was u. 


2 2 ther — Tow 


beimgi . ime {=o 


| Pace lila lead. amd a Nun, then heppenang 9 
Company, and the- 


Defunt?, uu tes un three wine: in hin 
Vumnal, and after axbeating with: Shaurs latum at the: jj 


Et 3 aumel; the ſaid Paunsl. his retiring audſcat 3 


for the Guand, audibeing mutilate in the Hand before 
L rtl ſuid mortal: Haund, wee 60: . how” 


arbitrary. Pun: 
Axor very lata Caſe is char og. Rap ar n 14th 
12 where the Pannel being accuſed: of killir 
Robert: Laub, by: throwing: him over the Stairs. witho 


Cauſe on Prouocation. whereby: he was brain di; qu — 
hips ſuſtain dit oy rnlavaut ta infer: an atbirrary Nuniſh- 
ment: Yer ſure it was not accidental, far leſs in Defancei 

A which Cafes! plainly: eſtabliſu che Beint, that e ten ſmnce 
the goes nat — . the conſtant Praſtice hath been 92 


er. only relevant to infer arbitrarx- 
; . ere are; Homicides — 
| RT neither merely ac 


dber Raik, og a chinb Party's 


killed when interpoſir 
botwixt: nee wen in g Scuffle: * 


mudering 
tha — Dat while be. was. attacked: Ly Blych irh AE 


drawn Dun, the Panueh was in his own Defeute: within 
drawn, Bayonet; and that iu the mean Time, the DBefunth 


_ internpaſing- as 4 Ridder let wit tbem did caſually xeceive: 
be — beHed, er N een Eitel 6 e 


bittans Sund enk. 21 CH 1 
„ Fuls Auformation h 


. Leuges: tothe Laws 


an n n 8 
t Which deſerves; te ee ah 9 1 


hich is che Cale: of Sinks. 
Graham aſt December , where Graham, was accuſed orf 
Dans Curl an. But yous Lordſhips ſuſtained 


nee Sen — | 
| are unwilling to troudle wg gay with: further Refe. 


S, nne 5 


l © 1 ; Ee Law | 


rn) 


| Kits of England; ; zalthough we appfehend ehe Law there ds 
not differ ſubſtantially from our . in this particular, except 
it be in theſe; 1%, That Manffaughter is in effect not punith- 
able at all-in "England, otherwiſe than by a kind of eluſoty 
Puniſhment; 240. That in no Caſe: dolus is preſumed only 
ttom the giving the Mound. except upon the particular Sta- 
tute of Stabbing: Whereas indeed it is in ſeveral Caſes other - 
Wiſe with us; culpable Homicide is puniſhable arhitrarily, ane 
no doubt in many Caſes, here contrary Circumſtances do . 
appear, the giving the Wound preſumes Dole, and even by 
che Statute of Stabbing, the Killer hath the Benefit of his 
Llergy, if the Perſon Killed give the firſt Blow or real Pro- 
Vvocation, and that although the Provocation did not imme - 
diately * recede. the Actof RO if it en nr at any time 
_ .of the Quarre .. 7 2297 e eee ee 
Tr by the tee Low of E land, 1 ? ring i Man did | 
not infer Death, yea perhaps not what we cal | Mtder it ſelf, 
ſeems plain from Aſiſa Henrici Regis apud Northamprov, 
publiſhed by Helden. in his Janas Anglorum, Pag. ra of 
che laſt Edition; by which it appears, that even Murder it 
lelf and Robbery, was puniſhable only by Mutilation,” ſuch 
as cutting off thè Hand or Foot: And all their Law-books, 
as well as the daily Practice, eſtabliſhes the Diſtinction be- 
:twixt forethought Felony and ſlay ing on Suddenty; yea of 
old, even a Murderer by Malice prepenſe ſeems to have had 
the Benefir of the Clergy,” and that Benefit only taken away 
From ſuch Murderers y the xſt-A&F, 234 Henry VIII. and 
their Books of Reports are full of the Examples rhat'Slaugh- 
ter on Suddenty is not Murder or capital.  In-Coot's'Reppris 
it is ſtated; That ſeveral Men playing at Bowls, two of them 
quarrelled, and a third, in revenge of his Friend, ſtruck tho 
other with a Bowl, of which Wound he died: This was held 


Manflaughter; for it was woe upon "A CO en in | 
* of his Friend. e ili dne 


3 t. two e Boys cuban eee, one of 


TE. 
* 4 8: 


„ 
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chem was feratched in the Face, and his Noſe run a greg 


Quantity of Blood; he went three Quarters of a Mile off to 


dis Father; Who ſceing him all blood iy, cook in tis Hand 4 


Sudgel, and went three Quarters of a Mile to the Place where 

che cher Boy was, and ſtruck bim npon the Head, of Whit 
che Bey died.” This was held but Maiflaughter; for the Tre 
and Paſſion of the Father was continued; and there was no 
Time determined in the Law that it was ſo ſerrfed, that it ſhaff 
be adjudged Malice prepenſe in Cart. 

Tus Caſe of Mawbriage, fer down at length by Lord 
Chief Juſtice Kæyling. makes ſtrongly for us; and we beg 

leave to refer to the whole Treatiſe there ſet down, and par- 
ticularly to the firſt Ground of Provocation, Which he de- 
clares to be ſufficient ſo as to alleyiate the Act of Killing, and 
to redute it to a bare Homicide: He fays, one Man, upon 
angry Words, Jhall make an A aulit upon another, either by 

pulling hin i the Noſe, or Papping upon the Forehead, 
"and be that is d ajſanited ſhall draw his Sword, and imme- 


— 


diatelyrun'the other thorow ; that is but Manſlaughter ; for 


be Feuce is broken by the Perſon killed, and with an In. 


dignity to him that received tb Aſſault : Beſides, he that 


-was {0 affronted m 
Freated bim in t. ff 
Deſign upon bim. \ Your Lordſhips fee how (cloſe this is to 
the Cle : The Inſult and Indignity done by Bridgeton was 
vaſtly ſtronger than any thing here mentioned; and having 
received ſuch an Affront, he had Reaſon to expect worſe; 
more eſpecially when, as we offer to prove, Briageron was 


endeavouring to pull out my Lord Stratbmores Sword. 


Wx muſt likewiſe ang refer to ſeveral Caſes ſet down 
by Serjeant Hawkins, in hi 


 denrally happen to be killed 


e e ee Lon nn 0 
hat © Manner ' might have ſome further 


au n his Pleat of the Crown, which 
fully agree with what we now plead; and particularly take 
Hotice ef what he ſays, 708. V4, Fa third Perſon. acci- 
by one engaged in a Combat with 
„ 1] | ; MES : M Cn | 3-25 


(„ % 


bem 1. witty of Manſlanghter: only; Ad mere ſeem chat 
| bm 1228 a Difference made, betwixt killigg a Perſon that 
— if be tell char. he comps for. chat pure: Ras 


And AR Who. intarpoſed 
Nog 8 et wy e. fee 
$3 8874 


Parties. 
ai eren e if hegixe 
orice. r 1590 .is 8 chan thek - 
| gs ther. . And this O Sos thows aber the. peeſcnt oo OTIS: 
is ſtronger than the above cited Caſe of Graham; whore yo 
A ve mad; | 
25 or ves. firms a Niſti n. xe. ave A 
| betwixt.a Man with- another, and, killing. : 
Party. where it is proved uh Y 
to Murder the. other. and: rhe:Caſc. where thar: does: not ap 
ar ; fort however, in the firſt Case, he might be, gailty of 
_ the r.of the Pr yet ia Deſign to müder the. 
2 Perſon * Ka lled with-is-not. proved, then he can. never. 
for Killing che thind Party: And we have al- 
5 ' endeavoured: ve prove, that. chat. maſt. be the Caſe. as 
to Bt hs pn wn gave. the Pravogation, and no AGW 
follawed again rund. to. eſtabliſn a Deca af 
murdering. 


Tas Nane have FOOT EAT ED" Ne aud. Mawibridge's, . 
Caſe, as for them; hut hat we ſubmir. The particular Cates = 
_— . Folk md # illas) tho tie hoax.) bakevt by Kee; 
Jing, ate nor. at all to the parpoſe.: The Helen 7 
was no, Jadgment.; but neither in that nor in Holloway's . 
rs any... perſonal Igjury,. on which, eee eee ; 

l chefs Weſtions. 3 

TE Purſuers maation another Gale fixed, but! never ach- 5 

god.) :,A Rane honing. Fowls: with Intent to ſteal them, 

1 accidenrall kills a Man. ; that will be Munder. Ne e 1 
3 ier be July doubred : Sure it would be tog feyere. - 5 ws 

off oſigg it were ſa, tis of no In ortance: Stealing. even : 
Sb we aw. of Eng 4 "is Felony of ene "4 
5 ; | We OO . 
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1 | _ aProvocation a real Inj 


8 that Opinion. that he Deſign of murdering the Perſon in- 


E = 57 1 "YE 


5: And where a Nan atremp — es 
does another, there is little 22 in ſtrict Law he is 
ty of the Felony committed. 1 what is that to che Cale © of” e 


Tus Purſuers have RS che Authority of Vet atid'a 
'Docifian.obſervetl by him: from Saxde; to prove, That where 
one Man was intended to be killed, and another lain, che 
Otime is capital): In Which no doubt] Poor differs from mas 
das leatnel Lawyers, who are of the other Side. "Bat his 
Opinion. and that of Sans; is dbyiated by What is already 
aid: Ir is only in the Caſe of no Provocation or rral Injury 
on the Part of him who was deſigned to be killed. And 24 
Tis always taken for granted, By Vaet and all who are of 


tended ro/berinyaded; : do appear, ald is proved: But we have 
ready ſhewn;, that cannot he ſaid in the © prefentCaſe: 

Tau Purſuers (pretended, - +* That there was a Cireum- 
45 ſtance in the Libel which implied Malice againſt the Earl of 
1 Strathmore, uix. That the Thruſt given as foHowed by 

e Puſa r Nen 10 l 14; Boas I 1. 
may Subject of Imagination, bur can never-be this 
Subject af Proof; unleſs it wee pretended, as itãs not: Ther 
the Fannel drew back or out his Sword, and made a DR 
Thruſtz which will 2 not to bo trus from the Mature f 
the Wound; and the Thruſt will be found té have been d 


| (momtinteey, that wit was: impoſſible: © 246; If auy thing” like 


chat thappened;: it will ,appear;; that there was no more in it; 
but rh Nannel's ſtaggering; or moving” the Sword by his 
Weight leaning upom it. 3, Theres 'no Relevan e 
at all; the Fact being, Tha the Pannel puſhed as at 7 
Ton? And no Circumftanceavill make it appsar. that be Ee 
be Had aan pr Ag N doe e alter the 
Fatality was perfected: - 
_ Tam: — — rer pretended. That as they bad . 
- n — rnc te from .other e 
. 25 
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back chat had happened; ſome: Time before, [ whereby: i: 
endes chat chere was Enmity betwint. the Defüncd 
ä /// 7RA09 4201077 » 
| I., is anſwered for the Pannel, m, Fhat no ſuch Facts 
_  _ þeipg libeiled, nor, fo:this Minute, condeſeended upon, Lei- . 
ther in the Debate or Information, they can by: no means en- 
der inte the Prgof, otherwiſe thechigheſt Injuſtice would be 
8 done, to the Pannel in chis and every ſuch Cafe: For if che 
= ___ pretended Facts, inferring! Malice; had been libelſed, then it 
Game by a proper Proof, to ſhew-rhat they inferred no Malico 
on his Part; he might have proved Diſſimulation or Recon- = 
© Eiliation,! a e have been prepared for that Purpoſe. 
But where ſuch Facts are conoealed and may have happened 
dnnn Diſtance of- Time, tis impoſſible the Pannel 
Can be prepared with proper Evidences. And h it is ſuf. 
ficient, in, an Indictment, to libel Malice in general, in order 
| py to make aRelevyancy;;: yet then it is always underſtood that 
the Purſuer intends no more than the preſumed. Malice ariſing 
tio the Fact libelled: Neither can ſuch Prbof come in under 
the Head of Art and Park, becauſe that can only have Regard 
touch © rent eee, of commitring the Action 
. complained of, and ſuch as import a Share in the Action; bu 
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cannot reach to pretended Qualifications of Malice that hap- 
pened che Lord knows WH enn 
„II the Next Place, The Pannel offers to exclude all Pre- 
tence of former Enmity, by proving, | That for ſome Time 
before they had met from Time to Time oceaſionally, with- 
out any Marks of Enmity, bur all the ſeeming Requiſites of 
Friendibip. aud Civility intervening; and particularly, that 
that very Day dufte dined together, after wards drunk to- 
_ gether for a conſiderable Time, and viſited together, in the 
Lady Auchterhouſe's, a common Relation, with all Appear- 
Ances of Friendſhip; and that the deceaſt Earl had kindly in- 
webe Paundl aud his Family ts cane aud yiſi him and = 
. 5 | 4 * x I ; ons Re, 5 . is, ; 
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the third EE. ; 6 as in the Latin Tranſlation, % 
22 _ "hee odium co 5 2 ifſe compro * 
For. Soc very.;Friendihip chat paſſed; that; Day." 
7 2 85 the unhappy Accident hapf benen due 
_ - of former Eamy ſuppoſe there had haen any han 
ferences, of Which che Be is not conſcions, fa ty” * 

| Malice, or <9 Kapital Enmity W TY 
ren the Whole, Thęugh this fatal and 
. gives Occaſion co the 
| heavy. on the Mind of che. Pannel, and gr 
Sortoy and Reſreyin-all that had. the area e . 
deceaſt Harl ;. Vet the; 9 the Pannel: capitally. for; aa 
Offence: which happened {a mas 8. g velunrate, would i = 
be a very wy eres Blogs 95 Law. n from | - 
hat is id chat omrcide, hoth by 1 
Land Pit, is-puniſhablo-, OE Wen, 3 — 

1661. No Cale. can be more: 9 | | tha 99 8 | 
where the 5 happen ed to a Perſon. Gm, intended de be 
dit: And SY tis;hoped n 8 
tbe ae Alena 0 eſters Libol'to arbitrary. 
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die bim, and fend im to the nixt + Scherefſe: + 
e Sthireffe to Schireffe, qubili be be put W N 
. "Schireffe of the Schire, where the Deede was done, and | 
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